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The attitude of the Supreme Court of the 
United States on the question presented by 
the recent case of Lehigh Min. & Mfg. Co. 
y. Kelly is of more than ordinary interest to 
those who have followed the decisions of the 
federal courts on the subject of ‘‘tramp’’ cor- 
porations in those courts. It appeared, in 
that case, that the individual stockholders 
and officers of a Virginia corporation organ- 
jd another corporation under the laws of 
Pennsylvania, for the express purpose—ac- 
cording to a stipulated state of facts—of 
bringing a suit in a federal court to recover 
possession of certain lands in Virginia, which 
had been claimed by the Virginia corporation 
against citizens of Virginia. Such claim was 
assigned and transferred, without payment 
of a valuable consideration, from the Vir- 
ginia corporation to the Pennsylvania corpo- 


ration before the bringing of the suit. It’ 


was held that the attempted transfer of the 
claim constituted in law a fraud upon the 
federal court, and a wrong to the defendants, 
and that the federal court below had prop- 
erly declined to assume jurisdiction of the 
case. 


Though the opinion is supported by abund- 
ant federal authority and its result practically 
just, three of the members of the supreme 
court dissented, principally upon the ground 
of the inability of the court to go behind or 
inquire into the Pennsylvania incorporation, 
in view of the legal presumption that ‘‘where 
4 corporation is created by the laws of a 
State * * * its members are citizens of the 
State which created the corporate body ; that 
asuit by or against a corporation, in its cor- 
porate name, must be presumed to be a suit 
by or against the citizens of the State which 
created the corporate body; and that no 
averment or evidence to the contrary is ad- 
missible for the purpose of withdrawing the 
suit from the jurisdiction of a court of the 
United States.” Railroad Company v. 
Wheeler, 1 Black, 296. 


On the other hand Mr. Justice Harlan, 
who wrote the opinion of the majority, con- 
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tended very forcibly that ‘‘it is not decisive 
of the present inquiry that, under the adju- 
dications of this court, thestockholders of the 
Pennsylvania corporation—the question be- 
ing one of jurisdiction—must be conclusively 
presumed to be citizens of that common- 
wealth. Nor is it material, if such be the 
fact, that the Pennsylvania corporation could 
not have been legally organized, under the 
laws of that commonwealth, in February, 
1893, unless some of the subscribers to its 
charter were then citizens of Pennsylvania. 
We cannot ignore the peculiar circumstances 
which distinguish the present case from all 
others that have been before this court. The 
stockholders who organized the Pennsylvania 
corporation were, it is agreed, the same in- 
dividuals, who at the time were the stock- 
holders of the Virginia corporation. And 
under the rule of decision adverted to, the 
stockholders of the Virginia corporation, just 
before they organized the Pennsylvania cor- 
poration, as well as when the Virginia cor- 
poration conveyed the legal title, were, pre- 
sumably, citizens of Virginia. If the rule 
which has been invoked be regarded as con- 
trolling in the present case, the result, curi- 
ously enough, will be that immediately prior 
to February, 1893, before the Pennsylvania 
corporation was organized, the stockholders 
of the Virginia corporation were, presumably, 
citizens of Virginia; that, a few days there- 
after, in February, 1893, when they organ- 
ized the Pennsylvania corporation, the same 
stockholders became, presumably, citizens of 
Pennsylvania; and that, on the lst day of 
March, 1893, at the time the Virginia cor- 
poration conveyed to the Pennsylvania cor- 
poration, the same persons were, presumably, 
citizens at the same moment of time, of both 
Virginia and Pennsylvania.’’ 


An Eastern law exchange commenting 
upon this decision says that ‘‘the fact that 
three justices took the view that the incorpora- 
tion in another State of citizens of Virginia 
was not open to an attack even in such an ex- 
treme case shows that the tendency to recog- 
nize so-called ‘tramp’ corporations is gen- 
erally prevailing. ‘The Courts of New York 
(Delmarest v. Flack, 128 N. Y. 205), and 
and Rhode Island (Oakdale Mfg. Co. v. 
yarst, 28 Atl. Rep. 973), treat as legitimate 
suitors, with the ordinary rights of aggression 
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and defense, foreign corporations, organized 
by their own citizens and doing business 
within their own territories respectively, al- 
though the facts make it very apparent that 
such outside incorporation was sought for the 
purpose of taking advantage of what were 
considered more lenient or available statutes 
than those in force at home. It seems to us 
that, in general, this is the only practicable 
view, and it by no means follows from this re- 
cent decision of the Supreme Court of the 
United States in Lehigh Min. & Mfg. Co. v. 
Kelly, that that tribunal would not feel 
bound to accept the fact of incorpo- 
ration under a State law as a_ legal 
finality, in a case where it did not af- 
firmatively appear that to entertain the pre- 
sumption of citizenship of stockholders in the 
State of incorporation would lead to palpable 
absurdity.’’ In arecent issue of this JournaL 
(42 Cent. L. J. p. 215) will be found a val- 
uable paper on this subject written by Judge 
Seymour D. Thompson. 








NOTES OF RECENT DECISIONS. 


INFRINGEMENT OF Patent — USE By Gov- 
ERNMENT—SUIT AGAINST OrFIceRS — InJuNC- 
TIoN.—It is held by the Supreme Court of 
the United States in Belknap v. Schild, 16 S. 
C. Rep. 443, that persons using a patented 
article without any license are not exempt 
from liability for the infringement because 
they did so only as officers of and for the 
benefit of the United States; that an injunc- 
tion cannot issue to restrain employees of the 
United States from using an article made by 
the United States in infringement of a patent, 
and which is owned by and in the possession 
of the government, the United States being 
an indispensable party, and that in a suit for 
infringement of a patent against the United 
States officers, who used the patented article 
only for the benefit of the United States, a 
decree cannot be rendered against such ofli- 
cers for the gains and profits which accrued 
to the government from the use of such ar- 
ticle. Mr. Justice Gray delivered an ex- 
haustive and learned opinion. Mr. Justice 
Harlan dissented from the conclusion of the 
court as to the two last propositions above 
stated. 





MonicrpaLt Corporation — Contracts — 
Statutory Restriction. — The Supreme 
Court of Indiana decide, in City of Indigp. 
apolis v. Wann, 42 N. E. Rep. 901, that up 
der the act governing cities of 100,000 jp. 
habitants; providing that no _ executive 
department or officer shall have power ty 
bind such city by any contract, to any ex- 
tent, beyond the amount of money at the 
time already appropriated by ordinance for 
the purpose of such department, and all con 
tracts of any sort, beyond such existing ap. 
propriations, are declared to be absolutely 
void, a contract for the lighting of the city 
for five years, let by the board of public works 
ata time when the appropriation for that 


purpose was available only for the current: 


month and the one following is void and can- 
not be ratified by a subsequent appropria- 
tion, 

Such statutory regulations for city govern 
ments are not new. Statutory restrictions, 
very much like those before the Indiana court 
have been enacted in the States of Minne 


| sota, Illinois, Pennsylvania, California, Ohio, 


Michigan, and Oregon, and such statutes 
have received by the courts of those States 
the same construction placed upon the stat 
ute here involved. Kiichli v. Electric Co. 
(Minn.), 59 N. W. Rep. 1088; Garrison v. 
Chicago, 7 Biss. 480, Fed. Cas. No. 5,20; 
City of Superior v. Norton, 12 C. C. A. 469, 
63 Fed. Rep. 357; Bladen v. Philadelphia, 
60 Pa. St. 364; City of Philadelphia v. Flan 
igen, 47 Pa. St. 21; Jonas v. City of Cincin 
nati, 18 Ohio, 318; Wallace v. Mayor, etc., 
29 Cal. 181; Gas Co. v. Brickwedel, 62 Cal. 
641; Niles Waterworks v. City of Niles, 5 
Mich. 311, 26 N. W. Rep. 525; Coulson’. 
City of Portland, Deady, 481, Fed. Cas. No. 
2,275; Pullman v. Mayor, etc., 43 Barb. 57. 





WronGrut Act or SERVANT—LIABILITY OF 
Master.—In Richberger v. American Exp. 
Co., 18 South. Rep. 922, decided by the St 
preme Court of Mississippi, it appeared that 
defendant express company’s agent over 
charged plaintiff for some matter of express; 
that plaintiff complained to defendant’s get 
eral agent, and requested the local agent to 
refund ; that later plaintiff was in defendants 
office on other business, and the agent Ih 
formed him that he wished to repay the over 
charge; that he required plaintiff to sign § 
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receipt for the money ; that ‘‘immediately,”’ 
while plaintiff was then in the office of de- 
fendant, the agent willfully and wrongfully 
cursed and maltreated plaintiff ‘‘because 
plaintiff had demanded and received’’ the 
overcharge. It was held, that the acts and 
declarations of the agent were a part of the 
res geste, and therefore the company was 
liable for the injuries inflicted. The follow- 


ing is from the opinion of the court: 


The old doctrine of M’Manus v. Crickett, 1 East, 
106, that the master is never liable for the willful or 
malicious act of his servant (like the early doctrine 
that a corporation was never so liable, which latter 
doctrine arose out of the early misconception of the 
pature of acorporation. See 5 Thomp. Corp. §§ 6275, 
6277, 6280, 6298), has long since been repudiated. 
Cowen, J., put the whole argument for the opposite 
yiew ina single sentence when he said, in Wright v. 
Wilcox, 19 Wend. 343, that ‘“‘the dividing line was the 
willfulness of the act.”” But the whole argument 
against liability, on such reasoning, is definitely and 
conclusively answered in Thompson on Corporations, 
where the whole question is exhaustively treated. 
Says this author, in section 6298: ‘*The courts which 
have so ruled have proceeded on the theory that au- 
thority from the master to the servant to commita 
willful wrong will not be implied, and that the servant 
when so acting will therein be deemed to act, not for his 
master, but for himself. If he makes use of his mas- 
ter’s property in committing this wrong, he will be 
deemed, according to the fantastic reasoning of Lord 
Kenyon, in M’Manus v. Crickett, borrowed from 
Rolle’s Abridgment, to have acquired, for the time 
being, a special property therein. The fallacy of this 
reasoning was that it made a certain mental condition 
of the servant the test by which to determine whether 
he was acting about his master’s business or not. 
Moreover, with respect of all individual acts done by 
aservant in the supposed furtherance of his master’s 
business, it clothed the master with immunity if the 
act was right, because it was right; and if it was 
wrong, it clothed him with a like immunity because 
itwas wrong. He thus got the benefit of all his serv- 
ant’s acts done for him, whether right or wrong, and 
escaped the burden ofall intentional acts done for 
him which were wrong. Under the operation of such 
arule, it would always be more safe and profitable 
fora man to conduct his business vicariously than in 
his own person. He would escape liability for the 
consequences of wrong acts connected with his busi- 
hess springing from the imperfection of human na- 
ture, because done by another, for which he would 
be responsible if done by himself. Meanwhile the 
public, obliged to deal or come in contact with his 
agents, for intentional injuries done by them might 
be left wholly without redress. A doctrine so fruit- 
fulot mischief could not long stand unshaken in an 
enlightened system of jurisprudence.” And he states 
that it is repudiated by eminent text-writers, and the 
great weight of modern authority, citing quite fully 
the authorities to date. He then clearly shows the 
true test to be, not whether the act was committed in 
Wrsuance of orders from the master or against or- 
ders, whether the master ratified or not, whether the 
tort was willful and malicious or not, but whether, 
and solely whether, the act constituting the tort was 
done in the master’s business. As well said in Rail- 





road Co. v. Young, 21 Ohio St. 518: “If the nature of 
the injurious act is such as to make the master liable 
for its consequences, in the absence of the particular 
intention, it is not perceived how the presence of such 
intention can be held to excuse the master.” Sec- 
tions 6299-6316, inclusive. He also clearly points out 
that the rule is not one of logic, but of public policy 
and necessity,—a view concurred in by Judge An- 
drews in Higgins v. Turnpike Co., 46 N. Y., at page 
27, the reasoning in which case, and in Rounds v. 
Railroad Co., 64 N. Y. 129, is unanswerable. To the 
same effect, see Palmeri v. Railroad Co. (N. Y. App.) 
80 N. E. Rep. 1001; Cooley, Torts, p. 626 (1); Mechem, 
Ag. §§ 740, 741; and the authorities cited by these 
writers. Judge Thompson is not alone in bis criticism 
of M’Manus v. Crickett, supra. Chief Justice Ryan, 
in Craker v. Railroad Co., 36 Wis. 657, points out the 
fact that M’Manus v. Crickett rested on Middleton v. 
Fowler, 1 Salk. 282, the only case cited in its support, 
and that that case was not acase of malice, but of 
negligence; and said, with great pertinence and 
power, that ‘‘one employing another in good faith, to 
do his lawful work, would be as little likely to au- 
thorize negligence as malice,” and that “either would 
be equally dehors the employment.” See, also, Ex- 
press Co. v. Patterson, 73 Ind. 480; Express Co. v. 
Fitzner, 59 Miss. 581; Williams v. Insurance Co., 57 
Miss. 759. It thus appears that M’Manus v. Crickett 
is not now law. Counsel for appellee relies upon and 
cites this case and the cases of McCoy v. McKowen, 26 
Miss. 487, and Railroad Co. v. Harrison, 48 Miss. 112. 
It is true that both these cases are based on M’Manus 
v. Crickett. Itis also true that both expressly de- 
clare that “itis immaterial whether or not the tor- 
tious act be committed while the agent is engaged in 
the rightful business of his employer, which he is at- 
tending to by his direction; for if he transcends his 
authority while so engaged, his acts do not bind his 
employer unless sanctioned by him,” thus declaring 
immaterial that which is the very test of liability in 
this class of cases. So far as this declaration is con- 
cerned, these cases are hereby overruled expressly, 
that they may not further mislead: They have been 
practically overruled by repeated subsequent decis- 
ions of this court. Williams v. Insurance Co., 57 
Miss. 759. Asto Railroad Co. v. Harrison, supra, it is 
correctly said by Judge Thompson (section 6300, bot- 
tom of page 4929), that ‘‘the true reason of the decision 
was not that the act was willful or malicious, but that 
it was plainly outside the line of duty of the servant.’ 
But itis urged that, however applicable this doc- 
trine may be to carriers of passengers, it is not ap- 
plicable toan express company. Doubtless, there is 
a difference in the extent of the application of the 
principle, as between carriers of passengers and ex- 
press companies, measured exactly by the difference 
in the things done by them in the discharge of their 
duties, respectively. But the principle applies to 
both. An express company does not transport pas- 
sengers, and cannot be made liable, asa carrier of 
passengers might, for willful torts committed by its 
agent on passengers in their transportation; but it 
keeps offices for the transaction of its proper business, 
a business calling to its offices every day thousands of 
citizens, and in its dealing with its customers in its 
offices, in its business, it is bound, in Judge Story’s 
language, “for respectful treatment and for decency 
of demeanor.” It is impossible to say, on the allega- 
tions of this declaration, that the tort committed im- 
mediately upon the delivery of the receipt to the 
agent, and because of the demand for the refunding 
of what was plaintiff’s conceded due, was so separated 
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in time or logical sequence as not to have been an act 
done inthe master’s business. The whole transac- 
tion occurred in the shortest time, and was one con- 
tinuous and unbroken occurrence. The cursing and 
abusing and maltreatment were all administered in 
connection with the taking of the receipt, and im- 
mediately upon its delivery, and because of the de- 
mand for his rights in that matter, and while plaintiff 
was in appellee’s office to transact, and transacting, 
this very business. What was said and done thus im- 
mediately upon the delivery of the receipt was part 
of the res geste. As wellsaid by Judge Thompson, 
in his Commentaries on Corporations (section 6299, 
top of page 4928): “In this view, even under the 
modern doctrine, the acts or declarations of the sery- 
ant or agent tending to show his state of mind at the 
time of the act complained of would be admissible in 
evidence as part of the res gestew.”’” We have hereto- 
fore quoted from the masterly opinion of Judge 
Andrews in Rounds y. Railroad Co., 64 N. Y. at page 
136; in Latham vy. Railroad Co. (Miss.), 16 South. Rep. 
757, to show when in this character of case the corpo- 
ration would not be liable. Complementary to that, 
we close this opinion with the words of the same 
great judge, in the same case, at page 134, 64 N. Y., to 
show here a case of liability: ‘‘The master who puts 
a servant in a place of trust or responsibility, or com- 
mits to him the management of his business or care of 
his property, is justly held responsible when the serv- 
ant, through lack of judgment or discretion, or from 
infirmity of temper, or under the influence of passion 
aroused by the circumstances and the occasion, goes 
beyond the strict line of his duty and authority and 
inflicts an unjustifiable injury upon another.” Re- 
versed, demurrer overruled, and cause remanded. 





Courts—Recorp Minutes — AMENDMENT 
AFTER JuDGMENT.—The Supreme Court of 
California decides in Kaufman v. Shain, 43 
Pac. Rep. 393, that it is within the discretion 
of the trial court on satisfactory evidence, 
outside the record that the record minutes 
incorrectly set forth its orders, to direct an 
amendment thereof at any time after judg- 
ment, and that where judgment is entered in 
conformity to record minutes incorrect by di- 
recting it, on amendment of the minutes to 
conform to the actual order of the court, the 
judgment must be set aside. The court says 
in part: 

Every court of record has the inherent right and 
power to cause its acts and proceedings to be cor- 
rectly set forth in its records. The clerk is but an in- 
strument and assistant of the court, whose duty it is 
to make a correct memorial of its orders and direc- 
tions; and whenever it is properly brought to the 
knowledge of the court that the record made by the 
clerk does not correctly show the order or direction 
which was in fact made by the court at the time it 
was given, the authority of the court to cause its rec- 
ords to be corrected in accordance with the facts is 
undoubted. Jn re Wight, 134 U.S. 136, 10 Sup. Ct. 
Rep. 487; Balch v. Shaw, 7 Cush. 282; Fay v. Wenzell, 
8 Cush. 315; Frink v. Frink, 48 N. H. 508; Crim vy. 
Kessing, 89 Cal. 486, 26 Pac. Rep. 1074. In the exer- 
cise of this power the court is not, however, author- 
ized to do more than to make its records correspond 





to the actual facts, and cannot, under the form of gp 
amendment of its records, correct a judicial error, or 
make of record an order or judgment that was never 
in fact given. Egan v. Egan, 90 Cal. 15, 27 Pae, Rep, 
22. The power to change its judgment, as well ag 
the time within which such change may be made, de. 
pend upon different principles; and it was held ip 
this State, until a different rule was prescribed by 
statute, that this power could not be exercised after 
the adjournment of the term in which the judgment 
had been entered. Baldwin v. Kramer, 2 Cal, 582; 
Morrison v. Dapman, 3 Cal. 255; Carpentier y, 
Hart, 5 Cal. 406; Lattimer v. Ryan, 20 Cal. 628; Wilson 
v. McEvoy, 25 Cal. 169; Casement v. Ringgold, 28 (al, 
835. The history and development of the pro. 
cedure in this State upon this subject is set 
forth in Brackett v. Banegas, 99 Cal. 623, 3 
Pac. Rep. 344. In Branger v. Chevalier, 9 Cal. 179, 
the same rule was applied to an order revoking the 
settlement of a statement, on the ground that, by be- 
ing filed, the statement had become a part of the ree- 
ord. In De Castro v. Richardson, 25 Cal. 49, the rule 
was applied to an order amending a previous order 
granting time within which to prepare a statement on 
motion for a new trial. But in Spanagel v. Dellinger, 
34 Cal. 476, the court held that it had erred in making 
such application; that, notwithstanding the adjourn- 
ment of the term after judgment had been entered, 
the court had jurisdiction to correct or amend orders 
made in proceedings for a new trial, for the reason 
that such orders did not form a part of the “record,” 
which had become final by the adjournment. Andin 
Wilson v. Cleaveland, 30 Cal. 192, it was held that the 
adjournment for the term did not affect the jurisdie- 
tion of the court over its orders made during that 
term, unless final judgment in the case had been en- 
tered. The same question was argued by counsel in 
Hegeler v. Henckell, 27 Cal. 491, but, as it did not ap- 
pear from the record that any order amending the 
minutes had been made, the point was not passed upon 
by the court. 

Whether the clerk has correctly recorded an order 
made by the court, or whether an amendment of the 
entry shall be made, so that the minutes shall cor- 
rectly express what was done or directed, is to be de- 
termined by the court in which the motion is made; 
and the evidence that may be offered in support of 
the motion must be satisfactory to the judge of that 
court. The motion to correct a minute entry is emi- 
nently addressed to the court in which the entryis 
made, and its determination upon any conflict of evi 
dence concerning the order that it had made is not 
open to review. ‘The amount and kind of evidence 
requisite to satisfy that court as to what was the real 
order of the court, and what was the proper entry 00 
the docket or extended record, must rest with that 
court.” Fay v. Wenzell, supra. In acting upon the 
motion, the judge is in the exercise of one of the fune- 
tions of his judicial office, and will not direct the 
amendment unless the evidence is such as will clearly 
satisfy him that the entry does not correctly express 
the order which was made. If the motion is made 
upon the day succeeding the entry, his own memory 
of what he had directed might be sufficient; whereas, 
if there had been a great lapse of time between the 
making of the entry and the motion for its amend- 
ment, he would naturally require more explicit evi- 
dence that the entry was incorrect. See Powe 
Vaughan, 22 Vt. 269. 

The court is not precluded from correcting the en- 
try merely because the “record” does not show that 
it is itself incorrect. The rule at common law, that 
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the record can be amended only when there is some- 
thing in the record to amend by, was applied when it 
was sought to{amend a judgment at a term of the 
court subsequent to that in which it had been signed 
and enrolled; but it has no application to the amend- 
ment of matters that do not form a part of the judg- 
ment roll or “‘record.”? Until the entry of the judg- 
ment the record was in the breast of the court. After- 
wards, it was in the roll. It was only the “record” 
thus made up which imported{absolute verity. ‘The 
making up of the judgment roll is the equivalent, un- 
der our practice, of the entry of record at common 
jaw.’ De Castro v. Richardson, 25 Cal. 49. So long 
as the matters remained “in paper,’’—that is, before 
the record had been enrolled on parchment—it was 
notamatter of record, but was subject to amend- 
ment upon mere suggestion. 1 Tidd. Prac. 697, 711. 
Mere entries in the minutes of the court are not, 
properly speaking, matters of record. Weed v. 
Week, 25 Conn. 344. They become so only by being 
incorporated into bills of exception, and thus made a 
part of the judgment roll. In Spanagel v. Dellinger, 
supra, the original entry in the minutes of the court 
gave the appellant time within which to prepare a 
“statement on appeal,’”’ and after the adjournment of 
theterm the courtjdirected an amendment of the entry 
by causing it to read ‘ta statement on motion for new 
trial.’ There was no record or minute entry that 
such an order had been made, and the amendment 
was allowed upon a showing by the affidavit of the 
attorney that such was the order that had been made. 
InCrim v. Kessing, 89 Cal. 478, 26 Pac. Rep. 1074, an 
order, of which there was no entry in the minutes, 
was made and entered nunc pro tunc upon “proofs to 
the satisfaction of the court.’”’ In Rousset v. Boyle, 
45 Cal. 64, after the judgment had been affirmed by 
the supreme court, it was amended in matter of sub- 
tance, upon a showing, by matters outside of the rec- 
ord, that it did not conform to the judgment which 
had been in fact rendered. In Weed v. Weed, supra, 
itissaid: “Itis often the case that the court an- 
hounces in open court the decision which it has made, 
without furnishing the clerk with any writing upon 
the subject. Were the latter to make a mistake in en- 
tering up the judgment, the injured party would be 
remediless, unless the mistake could be corrected 
upon the testimony of the judge who made the de- 
cision, and the counsel and others who were present 
and heard it announced.” In Frink v. Frink, supra, 
the court said: ‘‘We think it clear, upon the author- 
ities, that the court may make such amendments upon 
any competent, legal evivence, and that they are the 
proper judges as to the amount and kind of evidence 
Tequisite in each case to satisfy them what was the 
teal order of the court, or actual proceeding before it 
—Wwhat was the proper entry to be made upon the 
docket, and how the record should be extended.” 
See, also, Gillett v. Booth, 95 Ill. 183; Bank v. Sey- 
mour, 14 Johns. 219; Hunt v. Wallis, 6 Paige, 375. 
This power of a court to amend its records so that 
they may correspond with the fact, and correctly ex- 
press what was done by the court, may be exercised 
atany time. Crim vy. Kessing, 89 Cal. 486, 26 Pac. 
Rep. 1074; Egan v. Egan, 90 Cal. 21, 27 Pac. Rep. 22; 
Frink y. Frink, 43 N. H. 508; Balch v. Shaw, 7 Cush. 
282; Fay v. Wenzell, 8 Cush. 315; Hart v. Reynolds, 3 
Cow. 42, note. “No lapse of time will divest the 
Court of its power, or absolve it from its duty, to sup- 
Ply deficiencies in the records of its own proceedings, 
Where justice and the truth of the case require it.” 
Lewis v. Ross, 37 Me. 230. In Cradoek y. Radford, 4 
Mod. 371, the court ordered the roll to be brought in 











and amended 20 years after the judgment had been 
signed. In Frink v. Frink, supra, the amendment was 
allowed after a lapse of 12 years, and in Balch v. Shaw, 
a still longer time had intervened betweenthe entry 
andthe amendment. In Crim v. Kessing, supra, the 
court, in January, ordered a nunc pro tunc order to 
be made as of the previous March, prior to the trial of 
the cause. In Roussett v. Boyle, supra, the court 
permitted the amendment several years after the en- 
try of the judgment, and after it had been affirmed in 
the supreme court. 








THE RIGHT OF STOPPAGE IN 
TRANSITU. 


Where a creditor sells goods to another 
who, after the sale, but before actual receipt 
of the property, becomes insolvent, the law 
gives the right of stoppage in transitu. This 


-is given the creditor for his protection both 


from the uncertainties of collecting his claim 
from the insolvent debtor, and to the end that 
the property thus sold may not be resorted to 
by other creditors of the same debtor in their 
zeal to realize their claims. The law sup- 
poses that the creditor whose goods are in 
transit to the vendee has a better right to the 
same before there is an actual delivery to the 
debtor than has either an insolvent vendee oz 
his other creditors, however diligent they 
may be. Another theory of the right is that 
the vendor in extending credit to the vendee 
and delivering the goods to the carrier to be 
transported to him in pursuance of the credit 
so extended, does so on the implied assurance 
on the part of the vendee that he will keep 
his credit good. And when the vendee fails 
to so preserve his good credit the vendor is 
no longer under any obligations in either law 
or morals to continue the credit, but may 
seize the goods so sold by virtue of his right 
to stop them upon the discovery of the in- 
solvency of the consignee and subject them 
to his vendor’s equitable lien in order to pro- 
tect himself from his vendee’s insolvency. 
Where an agent is authorized to act for the 
seller, either in a general way, or specially as 
to the consignment, he will likewise have au- 
thority to assert the right of stoppage in be- 
half of his principal. And this is true though 
he may have no actual express authority to 
stop the particular goods or merchandise.? 
Nor is it necessary in order to properly as- 


1 Thompson v. B. & O. R. R. Co., 28 Md. 396. 
2 Reynolds v. Boston & Maine R. R., 43 N. H. 580; 
Chandler v. Fulton, 10 Tex. 2. 
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sert the right for the vendor to show that his 
vendee became insolvent after the contract of 
sale was made, but it will suffice if it becomes 
known to the vendor after the sale and before 
delivery to the consignee.’ It is not neces- 
sary that the vendor give the carrier express 
notice or demand for the goods; it is suffi- 
cient that the carrier, or other person in whose 
hands the goods may be, be clearly informed 
that the shipper wishes and intends to take 
the goods. And notice to this effect to the 
agent of the carrier at the station where the 
goods have arrived is effective notice to the 
carrier, and binds it accordingly.’ Nor is 
the levy of an attachment upon the goods by 
the creditors of the vendee after they have 
arrived at the place of destination, and after 
they have becn unloaded and placed in the 
warehouse of the carrier, enough to preclude 
the assertion of the right. The goods in the 


possession of the carrier as a warehouseman 
are no more delivered to the consignee than 
while in actual transit upon the line of the 
carrier. .And the law does not tolerate a 
displacement of the right under such circum- 
stances by the process of attachment, or 


other like proceeding.® Nor is the right ex- 
tinguished though the goods be sold under 
order of court in attachment proceedings ;’ the 
attaching creditor stands in no better attitude 
than his debtor, and if the right of stoppage 
could be exercised by the vendor before at- 
tachment proceedings, he could exercise it 
just as effectively as he could have done had 
the goods not been attached. And when 
property which is subject to be stopped in 
transit by the vendor, the onus is on the at- 
taching creditors to show that the property 
claimed in the attachment proceedings is the 
property of their debtor.* And where goods 


3 Id. 

4 Jones v. Earl, 37 Cal. 630. 

5 Id. 

6 Shuster v. Carson, 28 Neb. 612, 44 N. W. Rep. 734; 
Drake Attachment, Sec. 245; U. S. Wind Engine & 
Pump Co. v. Oliver, 16 Neb. 612, 21 N. W. Rep. 463; 
Greve v. Dunham, 60 Iowa, 108, 14 N. W. Rep. 130; 
Hutch. Carr. Sec. 409; Farrell v. Richmond & Dan- 
ville R. R. Co., 102 N. C. 390,9 S. E. Rep. 302; Bayonne 
Knife Co. v. Umbenhauer (Ala.), 18 South. Rep. 175; 
Harris v. Tenny, 85 Tex. 254, 20 S. W. Rep. 82. 

7 O’Brien v. Norris, Caldwell & Co., 16 Md. 122. 

8 Chandler v. Fulton, 10 Tex. 2; Hausse v. Judson, 
4 Dana, 7; Buckley v. Furneiss & Stickney, 15 Wend. 
137, 148; Blum & Co. v. Marks, 21 La. Ann. 268; Covell 
v. Hitchcock, 28 Wend. 611; Blackburn v. Pierce, 23 
Cal. 508; O’Neil v. Garrett, 6 Iowa, 480. 

9 Dickman & Hill v. Williams, 50 Miss. 500. 





subject to the right of stoppage in transit 
are seized under execution, attachment, or 
other process, the vendor may maintain ap 
action against the officer so seizing for the 
goods or their value. And replevin will lie 
at the instance of the vendor for the purpose 
of regaining possession of the goods from the 
sheriff or other officer, who has seized them 
under attachments sued out by other credit. 
ors and levied on the property before actual 
delivery to the vendee, where proper notice 
of assertion of the right of stoppage has been 
given." But if the property has been at 
tached, however, and the attaching creditor 
has been obliged to pay the carrier from 
which the goods are taken, its proper freight 
charges, the vendor will be required to pay 
the attaching creditor the amount thus paid 
out.” The carrier in any event has a right 
to its freight charges, and the attaching 
creditor, when he pays such charges, becomes 
subrogated, as it were, to the rights of the 
carrier to the extent of requiring that he be 
reimbursed for the actual money he was com- 
pelled to pay before a delivery of the goods 
conld be demanded. This lien for lawful 
freight charges is paramount to the right of 
the shipper to stop the goods, and he cannot 
have a right of possession of the goods as 
against the carrier until such freight charges 
are paid or tendered." But a usage of a car- 
rier in retaining goods in its possession for 4 
general balance due it from the consignee 
will not authorize it to retain the property 
for such balance as against the right of the 
consignor tostop the same, except for its act- 
ual, legitimate freight charges on the particular 
goods sought to be stopped.’ And whens 
common carrier having in its possession 
goods which the consignor, having a right to 
stop in transit, notifies it accordingly, and 
that, therefore, it must not deliver the same 
to the consignee, it will be liable to the ship- 
per if, in disregard of the rights of the con- 
signor thus asserted, it delivers the same to 
the consignee.” But the familiar elementary 
principle that a delivery to the carrier iss 

10 Callahan v. Babcock, 21 Ohio St. 281; Sheppard ¥- 
Newhall, 54 Fed. Rep. 306. 

ll O’Neil v. Garrett, 6 Iowa, 480. 

2 Greve v. Dunham, 60 Iowa, 108, 14 N. W. Rep. 130. 

13 Rucker v. Donovan, 13 Kan. 251. 

14 Oppenheimer y. Russell, 3 Bos. & P. 42; Farrell 
v. Richmond & Danville R. Co., 102 N. C. 390, 98. EB: 
Rep. 302. 

1s Jones v. Earl, 37 Cal. 630. 
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delivery to the consignee does not obtain to 
the extent of defeating the right. Such de- 
livery is effective as between the parties di- 
rectly concerned, and perhaps others with 
notice, subject to the right of the vendor to 
stop same before delivery in case of insolv- 
ency.” ‘The right of the unpaid vendor to 
stop goods in transitu upon the bankruptcy 
or insolvency of the vendee is not defeated 
by the mere arrival of the goods at their des- 
tination; the transitus is not at an end un- 
til they have come to the vendee’s actual pos- 
session or his constructive possession by de- 
livery to his agent.’’” The right ceases when 
the goods come to the possession of an agent 
of the vendee duly authorized to receive same 
for his principal, with like effectas if received 
by the vendee himself, and the right after 
But where the 
property is so cumbersome or ponderous as 
tobe incapable of immediate, manual deliv- 
ery, symbolic delivery will suffice and destroy 
the right of stoppage.” The general rule is 
that where a carrier has goods in its posses- 
sion as such, it is sufficient if the seller give 
it notice not to deliver to the consignee. It 
is not necessary to the exercise of the right 
that the seller or his agent demard the actual 
delivery of the goods to him. The notice 
not to deliver serves the purpose of asserting 
the right and fixes the status of all the par- 
ties ;? and, as a rule, the notice must be 
given to the person who has the immediate 
possession of the property at the time of such 
notice." And where goods are in the pos- 
session of the carrier in transit, the right of 
the seller to stop them cannot be defeated by 
process of garnishment served on the carrier, 

% Buckley v. Furneiss & Stickney, 15 Wend. 137. 

1 Mason v. Wilson, 43 Ark. 172; Newhall v. Vargas, 
13 Me. 93; Jones v. Earl, 87 Cal. 630; O’Neil v. Gar- 
Tett,6 Lowa, 480: MecFetridge v. Piper, 40 Iowa, 627; 
Thompson vy. Baltimore & Ohio R. R. Co., 28 Md. 396; 
Markwell, Caspari & Co. v. Their Creditors, 7 Cal. 
213; Greve v. Dunham, 60 Iowa, 108,14 N. W. Rep. 
180; Chicago, Burlington & Quincy R. R. Co. v. 
Painter, 15 Neb. 396, 19 N. W. Rep. 468; O’Brien v. 
Norris, Caldwell & Co., 16 Md. 122; Callahan v. Bab- 
cock, 21 Ohio St. 281; Inslee v. Lane, 57 N. H. 454; 
Chandler vy. Fulton, 10 Tex. 2. 

“4 Smith’s Mercantile Law (3d ed.), p. 684; U. S. 
Wind Engine & Pump Co. v. Oliver, 16 Neb. 612, 21 N. 
W. Rep. 463. : 

® Thompson y. B. & O. R. R. Co., 28 Md. 396. 

* Reynolds vy. Boston & Maine R. R., 43 N. H. 580; 
O'Brien v. Norris, Caldwell & Co.,16 Md. 122, 130; 
Smith’s Mercantile Law (3d ed.), p. 687. 


 Id.; Rucker v. Donovan, 13 Kan. 251; Whitehead 
VY. Anderson, 9 M. & W. 517. 





and the vendor, having asserted his right by 
giving proper notice before delivery to the 
consignee, may replevy same from the car- 
rier if it refuse to surrender them, notwith- 
standing the service of a writ of garnishment.” 
It is a general rule that in order that the right 
of stoppage may be successfully asserted 
that ‘‘three things must concur before the 
right attaches so as to enable the seller to re- 
take the goods, viz.: ist, the buyer must be 
insolvent; 2d, the goods must be unpaid 
for, and 3d, the goods must not have reached 
the possession of the buyer or his authorized 
agent.’ And a mere surety of the vendee 
to the vendor for the price has no right of 
stoppage by virtue of such suretyship; he 
cannot detain the goods for what he owes 
the vendor as surety of the vendee. Sucha 
surety has, in other words, noright of stoppage 
in transitu ;* the part payment of the purchase 
price by the vendee will not defeat the right.”® 
Nor can the vendor be required to refund such 
part payment as a condition precedent to the 
assertion of the right.*% And the seller can- 
not assert the right simply because he may 
learn that his debtor has absconded before 
the goods reach their destination. A person 
may abscond for other reasons than for the 
purpose of defeating his creditors in the ef- 
fort to collect their debts; and, moreover, 
may be perfectly solvent and have ample 
property within the jurisdiction of the courts 
out of which all his indebtedness may be rea- 
lized; and if this is the case, the right cer- 
tainly cannot be exercised as the very vital- 
ity of the right itself is insolvency of the 
debtor—not the fact that he may have fled to 
parts unknown.” The mere fact that the 
property of the vendee is attached by other 
creditors is not evidence that he is insolvent ; 
and before the seller can successfully assert 
his right of stoppage he will be required to 
establish by other and competent evidence 
that his vendee is insolvent.** And the ven- 
dor will not be permitted to assert bis right 
of stoppage if he knows, at the time of ef- 


22 Chicago, Burlington & Quincy R. Co. v. Painter, 
15 Neb. 196, 19 N. W. Rep. 489. 

23 Walsh v. Blakely, 6 Mont. 194, 9 Pac. Rep. 809. 

4 Siffken v. Wray, 6 East, 371; Smith’s Mercantile 
Law (3d ed.), p. 682. 

25 Newhall vy. Vargas, 13 Me. 93. 

%6 Td. 

27 Smith v. Parker (Ala.), 15 South. Rep. 240; Loeb 
v. Peters, 43 Ala, 243. 

Schuster v. Carson, 28 Neb. 612, 44 N. W. Rep. 
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fecting the contract of sale of the goods, that 
his vendee is insolvent. The courts favor 
the right of stoppage in all cases where the 
vendor is entitled to it; but this favor is ex- 
tended on the presumption that the vendor 
has been misled to his injury in supposing his 
vendee solvent, and that he learns the con- 
trary only after the goods have been sold and 
started on their journey to the vendee.” But 
the right cannot be defeated by showing that 
the vendee was insolvent at the time of buy- 
ing the goods; it must be also shown that he 
was so at the time of the sale, and that the 
vendor knew it when effecting the sale.” If 
the vendee, at the time of the sale was igno- 
rant of the insolvency, he may stop the goods 
though he do not learn of the insolvency un- 
til after the sale.** Though if he knew of 
the insolvency at the time of the sale, and 
notwithstanding such knowledge, sold the 
goods, relying on the integrity and honor of 
his vendee te make due payment, there will 
be no case presented for the protection the 
law gives abona fide vendor who makes a 
sale under the belief of the solvency of his 
vendee. It is only where the solvency of the 
vendee is relied on at the time of the transac- 
tion that the law permits the privilege of 
stopping the property intransit.” As between 
the vendor and the vendee, the right would 
probably exist; but it cannot shut out the 
rights of other creditors who have proceeded 
against the property of the vendee by attach- 
ment or,other process even before the goods 
are actually delivered to the consignee.” It 
is not necessary to show the insolvency of the 
vendee by direct proof, but this may be 
shown by circumstances tending to establish 
the fact or any competent presumptive proof 
that would lead to such conclusion. Ina 
case where goods were shipped from a foreign 
country on an ocean bill of lading in favor of 
E H or assigns, and E H delivered the bill of 
lading to a third person, not the consignee, 
without any indorsement or assignment there- 
of, other than the mere act of delivery, such 
transfer of the bill of lading will not take 
away any right of property or ownership in 
the goods such as would defeat the right of 


2 Buckley v. Furneiss & Stickney, 15 Wend. 137. 

% O’Brien v. Norris, Caldwell & Co., 16 Md. 122. 

31 Blum vy. Alexander, 21 La. Ann. 268. 

82 Fenkhauesen v. Fellows, 20 Nev. 312, 21 Pac. Rep. 
886. 
33 Td. 





% Reynolds vy. Boston & Maine R. R., 43 N. H. 580. 


the seller to assert his privilege of stopping 
the goods before actual delivery to the ¢eop. 
signee.* But where the vendor ships goods 
by railroad to his vendee, taking the usngl 
form of negotiable bill of lading for same, 
sends the bill of lading to the consignee who, 
in the usual course of trade, indorses the 
same for value to an innocent party without 
notice, the carrier will be bound to deliver 
the goods to such indorsee though it may 
have been notified by the seller to hold the 
same under his right of stoppage. In such 
case the equities of the innocent purchaser 
of the bill of lading are paramount to those 
of the vendor, and as between the vendor and 
such indorsee, his right of stoppage is lost. 
But where the goods are in transit and be 
fore delivery the vendee writes his. vendor a 


letter rescinding the contract of purchase, © 


and the vendor accepts such rescission, the 
title to the goods thereby again vests in the 
vendor absolutely, and his right of stoppage 
will prevail over that of a purchaser of the 
vendee though without notice.” Where goods 
are brought to this country from a foreign 


land, and are entered at a custom housein ~ 


the United States by the consignee, who gives 
bond as required by law for the payment of 
the duty on the same, and they are accord- 
ingly placed in a bonded warehouse, anda 
receipt executed therefor by the revenue of- 
ficials, the property is practically transported, 
in effect delivered to the consignee, and the 
right of stoppage is lost.** But where prop- 
erty is brought from a foreign country and 
reaches its destination, but owing to the fail- 
ure of the consignee to pay the duty on same 
it is lodged in the King’s stores, it may be 
recovered by the assertion of the right 
of stoppage in transitu at any time be 
fore it is sold, or, after sale, by 
the government officials by the consignor 
paying to the government the lawful daty.® 
The distinction which seems to be made is, 
where the government has been paid or s 
cured the duty the transit is at an end. 
Where it has not the right may still be a 
serted. The right of the vendor is simply 

85 Sheppard v. Newhall, 54 Fed. Rep. 306. 

36 Newhall v. Cent. Pac. Ry. Co., 51 Cal. 345; Mo 
Pac. Ry. Co. vy. Heidenheimer, 82 Tex. 195, 178. W- 
Rep. 608. 

3 Kloes v. Wormser & Louis, 34 Mo. App. 453; 
Chandler v. Fulton, 10 Tex. 2. 


38 Sheppard v. Newhall, 54 Fed. Rep. 306. 
39 Northey & Lewis v. Field, 2 Esp. 618. 
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right to repossess himself of his property and 
hold it in asense as pledgee for the payment 
of the amount for which it was sold. He is 
then placed in the position of an unpaid 
yendee and must hold the goods when thus 
retaken until the maturity of his debt. He 
may then enforce his lien thus secured in the 
proper tribunal for the amount due on the 
property if his debt is not paid at maturity. 





The right of stoppage is simply the assertion - 


of a right to possession whereby the vendor 
js enabled to enforce his specific equitable 
lien and right to proceed in rem for this pur- 
pose.# And proof of the exercise of the 
right is not, therefore, proof of ownership of 
the property in the vendor.” But where the 
vendor has asserted his right to stop the 
goods if the debt be not due, he must hold 
them until it is, and be ready to deliver them 
upon the payment of the purchase price, in 
default of the payment of which at maturity 
he may proceed to enforce his common-law 
lien against the res for the purchase money.* 
A resale of the goods by the consignee he- 
fore they have reached him will not defeat 
the right of stoppage. In the case of Mills 
y. Ball, a merchant of London had sold 
goods to a customer living near Exeter. They 
were sent by ship and arrived at Exeter in 
transitu where they were delivered by the 
ship to a wharfinger who received the same 
on account of the consignee and paid the 
freight charges thereon. While so in the cus- 
tody of the wharfinger it became known to 
the consignor that the consignee was insolv- 
ent, and he thereupon applied to the wharfin- 
ger for the goods, tendering him the amount 
of freight he had paid together with his 
charges as wharfinger, and asserted his right 
to stop and take the goods. It was held that 
the right could be maintained. The rule 
thus laid down has been followed in this 
country.“* In the case of Dreyfus v. Meyer,” 


# Sheppard v. Newhall, 54 Fed. Rep. 306. 

“Rucker v. Donovan, 18 Kan. 251; Chandler v. 
Fulton, 10 Tex. 2. 

2 Td, 

#% Babcock vy. Bonnell, 80 N. Y. 244. 

Bell vy. Moss, 5 Whart. (Pa.) 189. 

$2 Bos. & P. 457. 

* Covell v. Hitchcock, 23 Wend. 611; Markwell, 
Caspari & Co. y. Their Creditors, 7 Cal. 213; O'Neil v. 
Garrett, 6 lowa, 480; Scott Bros. v. Grimes Dry Goods 
Co.,48 Mo. App. 521; Inslee v. Lane, 57 N. H. 454; 
Greve v. Dunham, 66 Towa, 108; Callahan v. Babcock, 
41 Ohio St. 281; Jenks v. Fulmer, 160 Pa. St. 527, 28 
Atl. Rep. 841. 

69 Miss. 282, 12 South. Rep. 267. 





one S had sold his entire stock of goods and 
certain goods in the depot of the L. N. O. & 
T. Ry., executing a bill of sale for the 
same, having paid the freight two days be- 
fore the arrival of the property. The vendee 
took possession without moving the goods 
from the depot, however, and billed them to 
another station. Some days after and before 
the goods had left the depot they were at- 
tached and taken into custody by the officer 
at the suit of another creditor. After this 
had been done, and while the goods were so 
held the sellers asserted their right of stop- 
page in transitu, and it was held to have been 
done in apt time. The Supreme Court of 
Texas, in a comparatively recent case, held 
that the purchaser for value of a duplicate 
bill of lading took the same rights as one who 
became the purchaser of the original. That 
though a bill of lading may be issued in du- 
plicate, triplicate, quadruplicate, ete., it is 
nevertheless but one bill of lading, and that 
the purchaser of any of these parts takes the 
same rights as the purchaser of any other 
parts, and may defeat the right of stoppage 
in transitu. The case, in this respect, is vul- 
nerable to criticism, and is in direct conflict 
with the case of Castanolo v. Ry.,* which is 
supported by much the better reasoning. In- 
deed, any other rule would enable a shipper, 
who, himself, may not be always solvent or 
even honest, to perpetrate all kinds of fraud, 
if the purchaser of any part of a bill of lad- 
ing may demand of the carrier the property 
called for in the bill of lading, to the exclu- 
sion of the right of the shipper to stop them. 
Again each holder for value of perhaps a half 
dozen parts of the bill of lading, all having 
the force of the original, would be defeated 
in their effort to get to the goods called for 
therein by the one who got to the carrier with 
his part first. All the others in just as good 
faith may have paid full value for their re- 
spective duplicates, triplicates, efc., and their 
claims would be just as equitable, yet these 
might be entirely defeated in their rights un- 
der a negotiable instrument because the in- 
dorser thereof may be law proof, or because 
another holder of the same bill of lading 
may have obtained the property from the 
carrier. So, an ordinary bill of exchange 


48 Mo. Pac. Ry. Co. v. Heidenheimer, 82 Tex. 195, 17 
S. W. Rep. 608. 
49 34 Fed. Rep. 268. 
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may be executed in duplicate, triplicate, etc. 
If it should be held, as the Texas 
court contends, that any of these parts 
have the force of originals, it is dif- 
cult to imagine the confusion in the 
commercial world that would follow. And if 
all parts of a bill of lading executed in dupli- 
cate have the force of the original, why not 
all parts of any other negotiable instrument 
which may likewise be executed in duplicate. 
Nashville, Ark. W. C. RopcGers. 








NEGLIGENCE—DANGEROUS PREMISES — LIA- 
BILITY OF LESSOR. 


STENBERG V. WILCOX. 


Supreme Court of Tennessee, January 31, 1896. 


A party who leases premises in a dangerous condi- 
tion is liable to a third party, who without negligence 
on his part, is injured by reason of such defects, if the 
lessor knew or should have known of the existence of 
such defects. ; 


WILKES, J.: The facts in this case, and the 
result of the trial in the court below, are the same, 
substantially, as in the case of Hines v. Wilcox, 
33S. W. Rep. 914, except that the plaintiff Mrs. 
Stenberg was a boarder in the house which Mrs. 
Hines occupied as a tenant of defendant, Wilcox. 
She was injured at the same time and by the same 
accident as that which resulted in the injury to 
Mrs. Hines. The plaintiffs have appealed, and 
assigned errors. The same errors are assigned as 
in the Hines Case, and others specially applicable 
to this, and not to that, case. 

We need not go over the ground already occu- 
pied in that case, but merely content ourselves 
with saying that, if plaintiffs can recover at all in 
this case, it must be upon the ground that the 
landlord leased premises in a dangerous and un- 
safe condition, when he knew, or might, by the 
exercise of reasonable diligence and care, have 
known, of such unsafe condition, and upon the 
further ground that plaintiffs did not know of 
such unsafe condition, and could not have known 
of it by the exercise of reasonable diligence and 
care, and not upon any contract between the de- 
fendant and Mrs. Hines, of which Mrs. Stenberg 
may have known nothing, and to which she was 
not a party. 

The court charged thejury that: ‘If an owner 
of a building leases it while itis in a dangerous 
condition, he is liable to persons injured on ac- 
count thereof, provided such persons stand upon 
their rights strictly as third persons. For illus- 
tration, if a house be rented where the wall front- 
ing on a street is in a decayed and defective con- 
dition, and during the time of the lease it falls 
upon a passer-by in the street, then the owner is 
liable for injuries so sustained. But those who 





—— 


claim upon the ground that they were invited into 
a dangerous place must seek their remedy against 
the party extending the invitation. If they are 
guests of the tenant, or boarders of the tenant, 
then the tenant, not the owner, must be held lia- 
ble for injuries to such persons, even though the 
defects existed when the lease was made. The 
reason of this is (continues the learned judge) 
that such persons would never have suffered ip. 
jury from the defects, if they had not entered the 
premises, and such entry was not made at either 
the request or invitation of the owner, but upon 
the invitation of the tenant, who holds herself out 
to the public as a keeper of a boarding or' lodging 
house.’’ The language is substantially the same 
asin Shearman & Redfield on Negligence (sec- 
tion 711), but the same authors say, ‘If the land- 
lord lets the premises for a purpose which he 
knows (or ought to know) it to be unfit for, know- 
ing that strangers will be invited there, it has 
been held that heis liable to them.’’ And the 
sume author says (section 709), *‘Even the entire 
surrender of control by the landlord does not re- 
lieve him from liability to third persons for de- 
fects which existed in the premises when he parted 
with the control,—not even if the tenant has 
agreed to make repairs,” etc. It clearly appears 
by the proof in this case that the defendant knew 
the premises were to be used as a boarding house, 
recommended it for this purpose, and urged its 
location, near the Union Depot, asa desirable 
feature for this purpose. The courtalso charged: 
“Tt is admitted in this case that the plaintiffs 
were boarders with the tenant, when injured; 
and, in consequence, there is no liability to them, 
upon the part of defendant, upon the ground that 
he rented premises while in a dangerous and de- 
fective condition. So, as to that theory of the 
case, you will not inquire, but will find for the de- 
fendant.’’ These charges are assigned as errors, 
among others. Upon the legal questions raised 
by these assignments, the able counsel have fur- 
nished elaborate arguments, and have cited many 
authorities. 

In the case of Swords v. Edgar, 59 N.Y. 28, 
the owners, and not the lessee, of a pier used in 
unloading vessels, were held liable for injuries 
sustained by a longshoreman by reason of defects 
which existed at the time of the lease. The court 
held that the plaintiff, being in the employ of the 
vessel, was there by invitation, and was entitled 
to the protection which would result from having 
the pier in an ordinary state of strength and se- 
curity. In Albert v. State, 66 Md. 325, 7 Atl. Rep. 
697, plaintiff's parents were drowned by reason of 
the defectiveness of a wharf in the occupation of 
defendant's tenant. The jury were charged that 
if they found *‘‘that the defendant was the owner 
of the wharf, and that he rented it out to the ten- 
ant, and that at the time of the renting the wharf 
was unsafe, and the defendant knew, or by the 
exercise of reasonable diligence could have 
known, of its unsafe condition, and the accident 
happened in consequence of such condition, thea 
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the plaintiff was entitled to recover."’ Approved 
on appeal as correct. In Godley v. Hagerty, 20 
Pa. St. 387 (approved in Carson v. Godley, 26 Pa. 
St. 111), it was held that where the owner of real 
estate erected thereon a row of buildings, with 
the intention of renting them to the government 
as abonded warehouse, and with the knowledge 
that they would be obliged to stand very great 
weight, he was liable in damages for an injury to 
a person employed in one of the storehouses, oc- 
casioned by its fall, after having been so rented, 
though the immediate cause of the accident was 
the storage of heavy merchandise in the upper 
story; itappearing that the building had been 
constructed on defective plans, and of insufficient 
strength. See, also, cases collected and digested 
in Ray, Neg. Imp. Dut. (Pers.) pp. 48-53. In 
Waggoner v. Jermaine, 3 Denio, 306, it was held 
that the seller of premises upon which a nuisance 
existed at the time of sale was liable on the 


» ground that the nuisance existed when the con- 


veyance was made; and the same principle is 
recognized in Saltonstall v. Banker, 8 Gray, 195, 
where the court said that if the nuisance existed 
at the time'of the lease the landlord would be lia- 
‘ble. Andin Durant v. Palmer, 29 N. J. Law, 
545, the landlord was held liable for a nuisance 
arising from the structure of the building. Camp 
y. Wood, 76 N. Y. 92, was a case where defend- 
antowned an inn or boarding house. In the third 
story was a hall, which he rented out to certain 
parties, who used it for the purpose of giving a 
dance. Plaintiff bought a ticket, and attended 
the ball. He left about 11 o’clock at night, some- 
what under the influence of liquor, and instead of 
going to the ground floor, leading to the street, 
he walked out through an open door onto the top 
ofa piazza, which had no railing around it, and 
from there stepped off to the ground. Held, that 
the landlord was liable. In Jessen v. Sweigert, 
66 Cal. 182, 4 Pac. Rep. 1188, it was held that the 
owner, and not the tenant in possession, was lia- 
ble for injury resulting to a third person from the 
fall ofan awning in front of the building. It is 
the duty of the landlord, when he leases the prop- 
erty, to disclose to the tenant the true condition 
of the same, and to point out and make known to 
the tenant such defects as he knows to exist in the 
premises, or which he could know by reasonable 
diligence; and if he fails to do so, and the tenant 
or person relying upon his representations is in- 
jured, the landlord is responsible therefor. This 
principle was settled in Coke v. Gutkese (Ky.), 80 
ky. 598. This was an action for damages result- 
ing toappellant by reason ofa defective privy 
floor, through which she fell into the vault below 
and was injured. The petition alleged, in sub- 
stance, that the father of the plaintiff had rented 
from the defendant the premises on which the 
Privy was situated, for one year, and at the time 
he rented the defendant knew the timbers uphold- 
ing the floor were unsafe, but did not disclose, 
but suppressed, his knowledge of its condition 
from the father; that neither she nor her father 





could discover the dangerous condition of the 
floor, by reason of the character of its construc- 
tion; that she fell through the floor, and was pre- 
cipitated into the vault below, and was greatly 
damaged physically and mentally by the fall, for 
which she prayed judgment for $10,000 as dam- 
ages. The court said that “although the law 
presumes that it was her father’s duty to repair, 
in the absence of an agreement otherwise, still we 
are of the opinion that if the appellee rented the 
premises, knowing that the privy was in the con- 
dition alleged, it was his duty to disclose his 
knowledge, because it was a portion of the prem- 
ises, as all men know, would be in daily use by 
his tenant and family, and, unless apprised of the 
hidden danger, they would be inevitably injured, 
and the younger and more helpless, perhaps, lose 
thei: lives. And if, as alleged he failed to dis- 
close his knowledge, but nevertheless rented the 
dangerous tenement to the plaintiff’s father, with 
whom she lived, he is responsible forthe injury 
she received.’’ ‘To the same effect, see the hold- 
ing of the New York courtin Cesar v. Karutz, 
60 N. Y. 229, where the landlord knowingly 
rented to the tenant premises infected by a 
contagious disease, without notifying the ten- 
ant thereof. The landlord was held to be liable, 
in a case where the disease was communicated, 
for fhe damages sustained. In Edwards v. Rail- 
road Co., 98 N. Y. 249, it was held that it is the 
duty of the landlord to disclose to the prospective 
tenant any defective condition from which dan- 
ger or accident is likely to arise. The court say: 
“If he demise the premises knowing that they 
are dangerous and unfit for the use they are hired 
for, and fails to disclose their condition, he is 
guilty of negligence which will, in many cases, 
impose responsibility upon him. If guilty of 
negligence or other delictum which leads di- 
rectly to the accident and wrong complained of, 
he is liable. If not so guilty, no liability attaches 
to him. If he lets a building for a warehouse, 
knowing that it is weak, and so imperfectly con- 
structed that the floors will break down from the 
weight necessarily to be placed upon them, his 
negligence imposes a liability upon him for the 
injury to the person or property of any one who 
may lawfully be upon the premises, using them 
for the purpose for which they were demised. If 
one builds a house for public amusements or en- 
tertainments, and lets it for those purposes, know- 
ing that it isso imperfectly and carelessly built 
that itis liable to goto pieces in the ordinary 
use for which it is designed, he is liable to the 
persons injured for his carelessness. And this 
rule of responsibility goes far enough for the 
protection of lessees and the public generally.” 
In the case of Ahearn v. Steele, 115 N. Y. 203, 22 
N. E. Rep. 193, numerous cases are cited by Earle, 
J., holding that, if the landlord lease premises 
with a nuisance on them, he will be responsible 
in damages. In support of the position the 
learned judge cites the case of Rosewell v. Prior, 
2 Salk. 460, where a tenant for years erected a 
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nuisance, and afterwards made an underlease, and 
the question was whether, after a recovery against 
the first tenant for years, for the erection, an ac- 
tion would lie against him for the continuance af- 
ter he had made an underlease; and it was held 
that it would, ‘‘for he transferred it with the orig- 
inal wrong, and his demise affirms the continu- 
ance of it.’? Again, ‘in Todd v. Flight, 9 C. B. 
(N. 8S.) 377, it was held that an action lies against 
the owner of premises, who lets them to a tenant 
in a ruinous and dangerous condition, and who 
causes and permits them to remain so until, by 
reason of the want of reparation, they fall upon 
and injure the house of an adjoining owner.” 
Again, in Nelson v. Brewery Co., 2C. P. Div. 
311, it was held that a landlord is liable for an in- 
jury to a stranger by the defective repair of de- 
mised premises only when he contracted with the 
tenant to repair, or where he has been guilty of 
misfeasance, as for instance, in letting the prem- 
ises in a ruinous condition, and that in all other 
cases he is exempt from responsibility for acci- 
dents happening to strangers during the ten- 
ancy.’’ Again, in Woodf. Landl. & Ten. (13th 
Ed.) 735, it is said: ‘As regards the liability 
of landlords to third persons, it may be taken as 
a general rule that the tenant, and not the land- 
lord, is liable to third persons for any accidents 
or injuries occasioned to them by the premises 
being in a dangerous condition. The only excep- 
tion to the rule appears to arise when the landlord 
has either (1) contracted with the tenant to re- 
pair; or (2) where he lets the premises in a ruin- 
ous condition; or (3) where he has expressly li- 
censed the tenants to do acts amounting to a 
nuisance.’”’ Again, in Nugent v. Railroad Co., 
80 Me. 62, 77, 12 Atl. Rep. 797, Virgin, J., writing 
the opinion, said: ‘It issettled law that where 
the owner lets premises which are in a condition 
which is unsafe for the avowed purpose for which 
they are let, or with a nuisance upon them when 
let, and receives rent therefor, he is liable, 
whether in or out of possession, for the injury 
which results, from their state of insecurity, to 
persons lawfully upon them; for, by reason of the 
letting for profit, he authorizes the continuance 
of the condition they were in when he let them, 
and he is therefore guilty of misfeasance.’’? Again, 
in the case of Gandy v. Jubber, 5 Best & S. 78, 
the owner of premises, attached to which was an 
area, let the same to a tenant from year to year, 
and died, having devised the property (with an 
iron grating over the area, improperly con- 
structed and out of repair, so as to amount to a 
nuisance) to the defendant, who, having notice 
of the nuisance, suffered the tenant to remain in 
occupation of the premises upon the same terms 
as before, receiving the rent; and it was held that 
he was liable for the damage caused by the nui- 
sance, on the ground that he had relet the prem- 
ises with the nuisance thereon. Again, quoting 
from Wood, Landl. & Ten. (2d Ed.) p. 1297: 
“The landlord’s right of possession being sus- 
pended during the term, it follows that his lia- 





a 
bilities in respect to the possession are also gus. 
pended, except as to such matters or defects jp 
the premises as existed when the premises were 
let, arising from the manner of use, or defectiye 
construction. If a nuisance existed upon the 
premises at the time of the demise, the landlord, 
as well as the tenant, is liable for the damagesre- 
sulting therefrom, although it only becomesa 
nuisance by the act of the tenant while using it 
for ordinary purposes.*’ This we understand to 
be the holding of this court in Young v. Brans- 
ford, 12 Lea, 244, citing 1 Thomp. Neg. 317; 
Whart. Neg., § 817. See, also, collation of an- 
thorities holding the same doctrine in 12 Am. & 
Eng. Enc. Law, pp. 690, 691, and notes; Tayl, 
Landl. & Ten. (8th ed.), § 175; Shear. & R. Neg,, 
§§ 175, 175a. We think there was error in the 
learned trial judge, in his charge upon the liabil- 
ity of the landlord to plaintiff, under the facts of 
this case; and the judgment is reversed, and cause 
remanded for a new trial. 
the costs of the appeal. 


Notre.—The liability of one party to another, who 
has been injured on his property by the negligence of 
such owner in guarding against such accidents, is gen- 
erally held to accrue from the existence of a legal 
duty or obligation toward the person injured, exist- 
ing at the time and place of the injury, which such 
owner failed to perform or fulfill, by reason whereof 
suchinjury was occasioned. Thiele v. McManus, 3 Ind, 
App. 182; Indianapolis v. Emmelman, 108 Ind. 530; 
Sweeney v. Railroad Co., 10 Allen, 368. No such duty 
is due to a trespasser, nor to one who goes on the prem- 
ises merely for his own convenience or pleasure, and 
if he is injured by reason of such negligence on the 
part of the owner there is no liability. Sweeneyy. 
Railroad Co., supra; Gillis v. Railroad Co., 59 Pa, St 
129; Sterger v. Van Sicklen, 182 N. Y. 499; Hart v. 
Cole, 156 Mass. 475. In all cases reasonable care is 
presupposed on the part of the injured party before 
he can assert any claim for damages. Generally the 
duty of keeping the premises in safe condition de 
volves upon the occupant alone, and in such cases he 
alone is responsible for injuries sustained by reason 
of their dangerous condition. Butler v. Townsend, & 
Hun, 100; Denver v. Soloman, 2 Colo. App. 584; Gor- 
dan v. Peltzer, 56 Mo. App. 599; Ahern v. Steele, 11 
N. Y. 203. It has been held, that if the occupant re 
ceives the premises in a bad condition he is not liable 
for an accident occasioned thereby, unless he knew 
the condition thereof, or had means of knowing of 
sufficient time had elapsed for him with reasonable 
diligence to have ascertained the condition (Timlin ¥. 
Standard Oil Co., 126 N. Y. 514), nor if he merely sut- 
fers the nuisance to remain if he had no power 0 
abate it. Lufkin v. Zane, 157 Mass. 117. 

Liability of Owner when Bound to Repair.—Though 
the occupant is liable to a third party who, without 
his fault, sustains injury by reason of the dangerous 
condition of the premises in accordance with the 
maxim sic utere tuo ut alienum non ledas, yet there 
are occasions when the owner of the property is ul 
der obligation to prevent such accidents and is held 
liable for their occurrence. When the owner has col 
tracted with the tenant to keep the premises in order 
he is held liable for injuries occasioned by his failure 
so todo. Denver v. Soloman, supra; Union, ete. Co. 
y. Lindsay, 10 Ill. App. 583; Fleischner v. Citizens, ett 
Co., 25 Oreg. 119; Ahern v. Steele, 115 N. Y. 203. The 
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party injured can in such case sue the owner directly 
jnorder to prevent circuity of action, since whatever 
theinjured party recovered from the occupant the 
Jatter could in turn recover from the owner. Denver 
y.Soloman, supra; Ahern vy. Steele, supra. On the 
other hand the owner, when the property is in the 
hands of a lessee, is not liable, unless he expressly 
agrees to repair, and in the absence of a covenant no 
such duty is imposed on him. Gordon v. Peltzer, 56 
Mo. App. 599; Fellows v. Gilhuber, 82 Wis. 639. 
Where a lessee had covenanted with the owner to 
keep the premises in repair and then sublet a portion 
of the land without any covenant to the sublessee to 
keep the sublet property in repair, it was held that a 
party injured by reason of the dangerous condition of 
the premises could sue the sublessee, but not the 
lessee, because as to the sublessee the lessee was not 
bound to repair the premises. Clancy v. Byrne, 56 
N. Y. 129. A party, who acquires by grant or by in- 
heritance property which is out of repair, or hasa 
nuisance on it, is not liable for any injuries sustained 
by any one by reason thereof, unless he has a right of 
entry and is hound to keep the premises in repair. 
Butler v. Townsend, 84 Hun, 100; Lufkin v. Zane, 157 
Mass.117. Even though the owner is granted the 
right of entry for the purpose of making repairs, still 
heis not liable unless he contracted to make the re- 
pairs. Aherg v. Steele, 115 N. Y. 203. When the 
tenant creates the nuisance, and the landlord subse- 
quently renews the lease, the landlord is liable to one 
afterwards sustaining injury from such nuisance, on 
the ground that his demise affirms the continuance of 
the nuisance. Ahern y. Steele, supra; Clancy v. 
Byrne, 56 N. Y. 129;;Whalen v. Gloucester, 4 Hun, 24; 
Fleischner v. Citizens, ete. Co., 25 Oreg. 119. A proper 
qualification of the above rule is, that the owner is not 
liable until the knowledge of the existence of the 
nuisance has been brought home to him, or under the 
circumstances he should have known of its existence 
(Borman v. Sandgrein, 37 Ill. App. 160), and in the 
case of a devisee it has been held that he must have 
been requested to abate it. Ahern v. Steele, supra. 

Liability of Owner for Nuisance Existing Before 
Lease Made.—If an owner leases premises with a 
nuisance thereon he is liable to third parties sustain- 
ing injury therefrom, since he is held to contemplate 
that the premises shall remain as he left them. Clif- 
ford vy. Atlantic C. Mills, 146 Mass. 47; Denver v. Sol- 
man, 2 Colo. App. 5384; Union, ete. Co. v. Lindsay, 10 
Ill. App. 583; Gordon vy. Peltzer, 56 Mo. App. 599; 
McGrath v. Walker, 64 Hun, 179; Timlin v. Standard 
Oil Co., 126 N. Y. 514; Lufkin v. Zane, supra; Ahern 
V. Steele, supra. If the nuisance consists of a hidden 
defect, his liability depends upon whether he knew or 
should have known of the existence of the defect 
When the lease was made. State v. Boyce, 73 Md. 
469. When the lessee has contracted to make neces- 
sary repairs, the owner’s liability is disputed where 
the injury has ensued from the failure to make such 
Tepairs. Clifford vy. Atlantic C. Mills, 146 Mass. 47; 
Fellows y. Gilhuber, 82 Wis. 639. 

Liability of Owner, When the Use is a Nuisance.— 
When the owner leases his preinises for a purpose, 
Which in the very nature of things will become a nui- 
Sance,he is liable to third persons for injuries sustained 
by them from such use. Union, ete. Co. v. Lindsay, 10 
Ill. App. 583; Fleischner y. Citizens, etc. Co., 25 Oreg. 
119; Ahern y. Steele, supra. If, however, the prem- 
ses can be used in the manner intended by the land- 
lord, either as shown by the construction of the prem- 
ises or by other evidence, without becoming a 
QUisance, the owner is not diable for the act or neg- 





lect of the tenant, which creates the nuisance. Luf- 
kin v. Zane, supra. The mere fact that there is a 
manifest possibility that the premises may be so used 
is not sufficient to render the owner liable. Clifford 
y. Atlantic C. Mills, 146 Mass. 47. 

S. S. MERRILL. 








CORRESPONDENCE. 


INTEREST OF INFANT IN PARTNERSHIP PROPERTY. 
To the Editor of the Central Law Journal: 

In 1864 A and B were partners in business in the 
town of 8S. They also owned the lot and store building 
in partnership. The same year (1864) A entered in 
the service of his country and died, leaving a widow 
and an infant child. There is nothing in the records 
of the county to show as to the settling up of the part- 
nership affairs by B, the surviving partner. The 
widow of A is still living, and says she joined with B 
in transferring the property to one C, which is shown 
in the records. The widow of A realized some $400 
or $500 for her supposed share in the partnership 
property after it was sold. The infant never realized 
anything. In 1874 the infant had a guardian appointed. 
At the age of 15 years said infant daughter married 
one D. The property is now very valuable, and the 
question I want to ask is this: Has the infant an in- 
terest in the property, or has she been barred? Could 
she not bring action to quiet title to her part or inter- 
est in the said property? Cannot she recover rents, 
interest, etc.,on her part, and back to what time? 
Who would be proper parties defendants, the prop- 
erty having been transferred several times? P. A. 








BOOKS RECEIVED. 


Life and Speeches of Thomas Corwin, Orator, Lawyer 
and Statesman. Edited by Josiah Morrow. Cin- 
cinnati: W.H. Anderson & Co. 1896. 


A Treatise on the American Law of Attachment and 
Garnishment, a Complete Statement of the Gen- 
eral Principles Applied by Courts of Review, and 
of the Common Rules Governing the Practice 
Under all Statutes. By Roswell Shinn, Member 
of the Chicago Bar, and Author of Shinn’s Plead- 
ing and Practice. In Two Volumes. Indianapolis 
and Kansas City: The Bowen-Merrill Company. 
1896. 


The American Corporation Legal Manual, a Compila- 
tion of the Essential Features of the Statutory 
Law Regulating the Formation, Management and 
Dissolution of General Business Corporations in 
America (North, Central and South), and Other 
Countries of the World, With Special Digest of 
the United States Street Railway Laws; also 
Treatise on Receiverships; also Synopses of the 
Patent, Trade-mark and Copyright Laws of the 
World. Prepared Expressly for this Work by 
Members of the Bar, etc., in the Different Local- 
ities. For the Use of Attorneys, Officers of Cor- 
porations, Investors and Business Men. Vol. IV— 
1896. (To January 1, 1896.) Edited by Charles 
L. Borgmeyer, Member of the New Jersey Bar, 
Newark, N. J. 1896. Plainfield, N. J., U.S. A. 
Honeyman & Co., Publishers. London, Eng.: 
Jordan & Sons, 120 Chancery Lane. 





CENTRAL LAW JOURNAL. 


No. 14 





—— 





WEEKLY DIGEST 


Or ALL tae Carrent Opinions of ALL the State 
and Territorial Courts of Last Resort,and of the 
Supreme, Circuit and District Courts of the 
United States, except these that are Published 
tw Fail or Commented upen in our Notes of 
Kecent Decisions. 


ALABAMA.....0..0e00005 
PTI ooo oceivccsce cocesessecesenscccsccscccss sconce ey OB 
CALIFORNIA........+++++-++26, 40, 59, 85, 88, 94, 95, 97, 98, 99 
COLORADO.......se0e00- pedecsosceocedl, Ube OO 
DID ccc cvccesese 1es0ss -egcecseceteese coves 

seeeees+3, 20, 37, 46, 57, 68, 75, 81, 83, 103, 119, 121 
KENTUCKY..........-005 cosedescevcdesvedeucesssuly Oey any 90 
BRIIERR occ ccc cccccvcescccccsusegecvectscoscevcesocccclly OO 
MAINE......-se0e. covcccccece ccocccoces Se, 428, 68 
MARYLAND.........005 cossececes o0bceesedeccess coseeesooccel 
MICHIGAN,......ceeeceecccecccceceees+16, 22, 43, 82, 84, 100, 122 
MINNESOTA. ....005 ceeees ccoeeseeessl, 41, 51, 53, 61, 78, 79, 89 
PRIOURREREE, .ecccescccccsscece coccccepges coccccesG, SB, Ot, 118 
MISSOURL .......0e0 0000s 
BE Rinndnccvccececccococecsespessoces or 38h, E15 
NEBRASKEA......ee0 + eeeeell, 18, 18, 21, 62, 118 
BN BD ios secccccccccocsctaccvccccesesesscceescccseell 
OREGON......... petasbawees ccccccceccocococeccclO, 88, 76, 112 
TENNESSEE.......... Seecesenssescdseocecocses.cty Om Oe 
TEXAS 5,7, 14, 15, 19, 24, 34, 47, 48, 50, 56, 64, 65, 90, 92, 101, 

104, 108, 114, 117 

U.S. ©. C. OF APP ..cecsccccccccceccece 4, 12, 54, 60, 95, 105 
Se See errr svat odivneséceds 


occ ccccccccccccccccccceescocceoccseas O 


Samer ewer reece seeseseseses 


See ewer wee seeeeee 


VIRGINIA....e0.e00s wees ccccce 44, 78, 74, 110, 120 
WASHINGTON ore + & FS 
WEST VIRGINIA.......... aden cageaneaes -116 
WISCONSIN......eceeeeeees cccccccces SD, 225 06, 106, 109 


1. ADJOINING LANDOWNERS—Lateral Support—Dam- 
ages.—The defendant made an excavation on his land, 
which caused the soil of the adjoining land of the 
plaintiff to fall into it: Held, following Schultz v. 
Bower (Minn.),59N. W. Rep. 631, that the measure of 
the plaintiff's damages is not the depreciation of her 
land by reason of the existence of the excavation on 
the defendant’s land, but the diminution of the value 
of the plaintiff’s land by reason of the falling, caving, 
or washing of the soil of her land as the natural re- 
sult of removing its lateral support.—SCHULTZ Vv. 
BOwER, Minn., 66 N. W. Rep. 139. 

2. ADMINISTRATOR’S ACCOUNTS — Decree to Married 
Woman.—The distributive share of a married woman 
as heir should be decreed to her in her own name, and 
not to herself and husband for her use.—KING Vv. 
Brown, Ala., 18 South. Rep. 935. 

3. ADVERSE POSSESSION — Running of Statute.—De- 
fendant received a quitclaim deed to the land in suit 
from an occupant whom he knew had no title, under 
the belief that it was government land, and that, on 
termination of the litigation between plaintiff’s grantor 
and the government, he would be able to secure title 
thereto. Defendant did not pay taxes on the land, re- 
cord his deed, or claim title thereunder until the liti- 
gation was decided in favor of plaintiff's grantor: 
Held, that defendant’s possession prior thereto was 
not adverse.—LITCHFIELD V. SEWELL, Iowa, 66 N. W. 
Rep. 104. 

4. ALTERATION OF NOTE—Materiality.—When a note 
is given by a corporation, payable to the manager’s 
wife, for money due him for salary, and for expendi- 
tures made in behalf of the company out of funds rep- 
resented by him to have belonged in part to the wife, 
an alteration of the note so as to make it payable to 
the manager himself is a material one.—SNEED Vv. 
SABINAL MINING & MILLING Co., U.S.C. C. of App., 71 
Fed. Rep. 493. 

5. ASSAULT WITH INTENT TO KILL.—A conviction of 
assault with intent to murder will not be reversed be- 
cause the court charged as to self-defense where there 


tem ewereeeeres 





was no evidence requiring such a charge, it not ap. 
pearing that defendant was prejudiced.—McMirLay y, 
STATE, Tex., 33S. W. Rep. 970. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS.—Wherg 
a mortgage executed for the exclusive preferment of 
one creditor is declared a general assignment for the 
benefit of all creditors, as provided for in Code, § 
1737, and the mortgagee proves its demand, ang 
shares with the other creditors, the compensation of 
the solicitors of the original complainants is charge. 
able on the aggregate fund, and the mortgagee mugt 
bear its proportionate share.—ANNISTON LOAN & Trougr 
Co. v. WARD, Ala., 18 South. Rep. 937. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS—Frand. 
ulent Preferences.—Where a deed of trust is given to 
secure several creditors, the fact that the preference 
of one of the claims is fraudulent will avoid the deed 
only as tothe fraudulent claim, where the other cred. 
itors have not participated in the fraud.—BLoony, 
SPRUANCE, Tex., 338. W. Rep. 1002. 

8. ATTACHMENT—Dealing in Futures.—Under (Code, 
1892, § 129, subd. 9, one who has within six months made 
contracts in his own name for cotton “futures,” in one 
case at least, furnishing his own money, is subject to 
attachment by his creditors, although he may have 
been acting as agent for another, such fact not having 
been disclosed in the transactions.—DILLARD V. Brgy. 
NER, Miss., 18 South. Rep. 933. 

9. ATTACHMENT—Rights of Third Persons.—In the ab- 
sence of statutory provision to the contrary, the lien 
of an attachment does not affect rights in third per- 
sons outstanding at the time it is acquired.—Gatss 
IRON WORKS V. COHEN, Colo., 43 Pac. Rep. 667. 

10. ATTORNEY—Disbarment on Conviction on Libel.— 
Libel is a misdemeanor involving moral turpitude, 
within Code, § 1047, authorizing the removal or suspen- 
sion of an attorney on his conviction of a felony or 
‘misdemeanor involving moral turpitude,”’—STaTE ¥. 
MASON, Oreg., 43 Pac. Rep. 651. 

1l. ATTORNEY—Release of Debtor.—An attorney em- 
ployed to collect a debt has not, by virtue of bis gen- 
eral employment, authority to release a debtor except 
upon payment of the full amount of the debt in money, 
—SMITH V. JONES, Neb., 66N. W. Rep. 19. 

12. CARRIER — Delay in Transportation.—The fact 
that the destruction of a shipment by fire occurred 
during a negligent delay on the part of carrier in 
forwarding it,does not render such delay the proxi- 
mate cause of the loss.— THOMAS v. LANCASTER MILLS 
OF CLINTON, Mass., U. 8. C. C. of App., 71 Fed. Rep. 
481. 

13. CARRIERS—Live-stock {Shipments — Negligence.— 
One who ships cattle, and undertakes, upon a pass 
given him for that purpose, to accompany and care for 
his stock in transit, does so under the implied condi 
tions that he will submit to whatever inconveniences 
are necessarily incident to his undertaking.—OMAHA 
& R. V. Ry. Co. v. Crow, Neb., 66 N. W. Rep. 21. 

14. CARRIERS — Live-stock Shipment.—Where, in a0 
action to recover for damages to a shipment of cattle, 
the petition alleges several sources of damage, it is 
error to charge that, if the jury find certain allegations 
named to be true, plaintiff will be entitled to recover 
the damages done by any or all of the said means, “Or 
by any other means that are charged in the petition.” 
—TeExas & P. Ry. Co. v. BIRCHFIELD, Tex., 335. W. 
Rep. 1022. 

15. CARRIERS—Round Trip Ticket—Time Limit.—I0 
an action for ejecting a passenger riding on an over 
due return ticket, where the issue was as to whether 
the return trip could be made within 30 days, as claimed 
by plaintiff, under oral agreement with the agent be- 
fore the purchase, or had to be made within 10 days, a8 
recited in the ticket, a charge to find for defendant if 
10 days was found to be a reasonable time was errone 
ous.—GULF, C. & 8. F. Ry. Co. v. HALBROOK, Tex., 38 
S. W. Rep. 1028. 

16. CHATTEL MoRTGAGE—Parol Evidence.—A bill of 
sale absolute on its facg may, in an action by the 
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yendee for possession of the property, be shown by 
parol to have been given as security.—PINCH V. WIL- 
LARD, Mich., 66 N. W. Rep. 42. 

17. CONTEMPT—Failure to Pay Alimony.—A distinc- 
tion exists, upon principle and authority, between 
that class of contempt proceedings wherein it is sought 
to vindicate the authority and dignity of the court, or 
where the contempt consists in the doing of a forbid- 
den act injurious to the opposite party, wherein the 
process is criminal in its nature, and wherein convic- 
tion is followed by a penalty of fine or imprisonment 
or both, which is merely punitive, and that other class 
ofcontempts where the proceeding is remedial in its 
nature and is intended for the benefit or advantage of 
the opposite party, to compel the doing, or omission to 
do, an act necessary to the administration of justice in 
enforcing some private right in a civil proceeding.— 
syow v. SNOW, Utah, 43 Pac. Rep. 620. 

18. CONTRACT—Assignment — Construction.—R & W, 
being engaged as contractors in the construction of a 
public building for D county, executed an assignment 
asfollows: ‘‘To the Board of County Commissioners: 
For value received, we hereby assign all our interest 
in warrants or vouchers due us from said county to the 
Bank of Commerce, and hereby authorize said bank to 
receipt for said warrants or vouchers in our name, and 
to pay all warrants or vouchers to the Bank of Com- 
merce.” Held, not to include money subsequently 
earned by R& W in the performance of their contract 
with the county.—RYAN V. DOUGLAS COUNTY, Neb., 66 
N. W. Rep. 30. 

19. CONTRACT FOR BENEFIT OF THIRD PERSON.—One 
who, on dissolution of partnership, agrees that a chat- 
tel mortgage previously executed by his partner tea 
third person shall be satisfied out of certain property 
left in such partner’s possession for that purpose, will 
be personally liable to the mortgagee if he appropri- 
ates the property to his own use, though the mort- 
gagee was not a party tothe agreement.—JOHNSON V. 
PATTERSON, Tex., 83S. W. Rep. 1638. 

2%. ConTRACT—Performance.—A contract to make the 
excavation for a building under the instructions of an 
architect is performed, if the work is done as required 
by the architect, and to his approval, whether in con- 
formity to the drawings made or not.—SMITH V. FARM- 
ERs’ TRUST CO., Iowa, 66 N. W. Rep. 84. 

21. CONTRACT—Rescission.—A contract cannot be re- 
scinded in part on account of fraud, and ratified in 
part. Itisthe duty of the injured party in such case 
torescind the contract as a whole or not at all.—BaUuM 
Ikon CO. Vv. BERG, Neb., 66 N. W. Rep. 8. 

2. CONTRACT—Validity — Public Policy.—A contract 
whereby one party, for certain commissions, is to at- 
tend meetings of persons solicited to buy real estate 
fromthe other party, and persuade them to become 
purchasers, representing himself to them as a pur- 
chaser by subscribing for lots, which the owner is to 
take off his hands if he does not wish to retain them,— 
concealing from the intending buyers his arrangement 
with such owner,—is against public policy, and cannot 
be enforced.—MCDONNELL V. RIGNEY, Mich., 66 N. W. 
Rep. 52. 

%. CONTRACTS — Laborer.—One who contracted to 
build ahouse for a fixed price, and who employed 
others to work under him, though he did part of the 
work himself, is not a laborer, within Code 1892, § 1963, 
exempting acertain sum from the wages of “every 
laborer or person working for wages.”—HEARD V. 
CRUM, Miss., 18 South. Rep. 934. 

4. CONSTITUTIONAL Law — Jurisdiction of County 
Court.—Const. art. 5; § 22, authorizing the legislature 
to change the civil and criminval jurisdiction of county 
courts, is broad enough to empower the legislature to 
confer jurisdiction on such courts to establish county 
boundaries, the proceedings in which may become 
iudicial in character.—KaUFMAN COUNTY V. MC 
GaUGHEY, Tex., 33S. W. Rep. 1020. 

%, Corrporations—Authority of President—Power to 
Confess Judgment.—Though the president of a corpo- 





ration had no authority to bind it by the execution of 
a power of attorney to confess judgment, still equity 
will not intervene to set aside a judgment taken pur. 
suant to it; the claim under the judgment, if not a 
legal one, being just and equitable.—FORD Vv. HILL, 
Wis., 66 N. W. Rep. 115. 

26. CORPORATIONS—Directors—De Jure and De Facto. 
—Under Civ. Code, § 305, providing that directors of a 
corporation must be stockholders, a person owning no 
stock inthe corporation, elected a director without 
his knowledge, does not become a director, either de 
jure or de facto, so as to prevent his purchasing cor- 
porate property ata judicial sale, though a share of 
stock was, subsequently to his election, issued and de- 
livered to him, which he retained; he never having 
acted as a director or been called upon to do so until 
10 years after his election, when he repudiated his 
office.—ROZECRANS MIN. CO. v. MOREY, Cal., 43 Pac. 
Rep. 585. 


27. CORPORATIONS — Officers—Term of Office.—Rev. 
St. § 1776, providing that directors of a corporation 
shall be elected annually, does net limit the term of 
office of an attorney, appointed by the directors, to 
one year, it being also provided, in such section, that 
the terms of other officers may be prescribed by the 
articies of incorporation or the by-laws.—GERMANIA 
SPAR & BAU VEREIN V. FLYNN, Wis., 66N. W. Rep. 109. 


28. CounTy—Indebtedness—Election.—An election to 
validate certain outstanding indebtedness was not 
void because the board of county commissioners, in its 
resolution calling for the election, did not provide 
that notice of said election should be given, and did 
not designate a newspaper in which such notice should 
be published, where the notice was actually given ina 


‘newspaper having the largest circulation in the 


county.—RICHARDS V. KLICKITAT COUNTY, Wash., 43 
Pac. Rep. 647. 


29. CRIMINAL EVIDENCE—Res Gestz#.—Where, in the 
course of a quarrel, defendant said to deceased, “Don’t 
kick me,” and deceased said, “I did not kick you; but 
I can kick you, or do anything else with you I please,” 
and defendant thereupon shot deceased, declarations 
made by deceased, immediately after he was shot, that 
defendant shot him without cause, and that he would 
not recover, are admissible as res geste.—NORFLEET V. 
COMMONWEALTH, Ky., 338. W. Rep. 938. 


60. CRIMINAL LAW—Bail Bond.—A bail bond, condi- 
tioned that defendant shall appear in the police court 
in a certain town, on a day named, and render himself 
amenable to the orders of such courtin the prosecu- 
tion of a charge of unlawfully selling liquor in another 
county, is void.—COMMONWEALTH V. NICHOLS, Ky., 33 
S. W. Rep. 946. 

31. CRIMINAL LAW—Change of Venue — Local Preju- 
dice.—Under the statute of New Mexico requiring that 
in a criminal case a defendant’s ‘‘affidavit” for change 
of venue shall be supported by the “oath” of two “‘dis- 
interested” persons that they believe the facts therein 
stated are true, the court may require defendant to 
produce in court persons who have made such an affi- 
davit, to be orally examined under oath.—TERRITORY 
v. LEARY, N. Mex., 43 Pac. Rep. 688. 

32. CRIMINAL Law — Entry of Nol. Pros.—There are 
three stages in a criminal prosecution, viz.: First. 
The inauguration or preliminary stage, where the in- 
dictment is absolutely under the control of the prose- 
cuting officer. Second. The trial of the cause and its 
incidents, during which the court has control and the 
power of the prosecuting officer is suspended. Third. 
The period between the verdict ofthe jury and sen- 
tence by the court, when the pardoning power super- 
venes.—BUTLER V. MOISE, La., 18 South. Rep. 943. 

33. CRIMINAL LAW—Entry of Nol. Pros.—The powers 
of the district attorney to enter a nolle prosequi are sub- 
ject to certain limitations: First. Afterthejury has 
been empaneled and the charge read, he cannot dis- 
continue if the defendant insists upon a verdict. Sec- 
ond. After verdict and refusal to grant a motion fora 
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new trial, he is without authority to dismiss the prose- 
cution without the authority of the court.—BIERV. 
KLOCK, La., 18 South. Rep. 942. 

34. CRIMINAL LAW — Evidence of Former Conviction. 
—A conviction will be reversed, where the court fails 
to limit evidence of defendant’s former conviction of 
another offense tothe question of defendant’s credibil- 
ity.—HUTTON v. STATE, Tex., 338. W. Rep. 969. 

35. CRIMINAL LAw—Indictment—Registered Pharma- 
cist.—Laws 1893, ch. 39, §1, providing that it shall be 
unlawful for any person not aregistered pharmacist 
to conduct any pharmacy, as proprietor, unless he 
shall have in his employ a registered pharmacist who 
shall have charge of such business as requires phar- 
maceutical skill, ete., “provided,” that nothing in this 
section shall apply to prevent a physician from supply- 
ing to his patients such articles as may seem proper, 
etc., does not incorporate the exception with the de- 
scription of the offense, and an indictment charging a 
violation of the act need not negative the exception.— 
VILLINES V. STATE, Tenn., 338. W. Rep. 922. 

36. CRIMINAL Law—Presumption of Innocence.—Ona 
criminal trial it is error to refuse to instruct that the 
law presumes every man innocent, and a conviction 
cannot be had if any juror hasa reasonable doubt of 
the defendant’s guilt, though an instruction has been 
given that they could not convict unless the evidence 
left no reasonable doubt of defendant’s gullt.—FRANK- 
LIN V. STATE, Wis., 66 N. W. Rep. 107. 

37. DEATH BY WRONGFUL ACT — Limitations.—Where 
an administratrix knew that her intestate was killed 
. while in defendant’s employ, the running of limita- 
tions |against the claim for damages was not inter- 
rupted by defendant’s representations that it was in 
no manner to blame for deceased’s death, nor by its 
concealment of the facts concerning the accident 
which caused his death.—MCBRIDE V. BURLINGTON, C. 
R. & N. Ry. Co., lowa, 66 N. W. Rep. 73. 


38. DECEIT — Fraud — Representations Recklessly 
Made.—A grantee is not precluded from recovery for a 
fraudulent representation by the grantor as to the 
number of square feet in an irregularly shaped lot, 
alleged to have been based onthe estimate ofa sur- 
veyor, onthe ground that the means of ascertaining 
the area was as much within the knowledge of the 
grantee, who saw the lot.—CAWSTON V. STURGIS, Oreg., 
43 Pac. Rep. 656. 


39. DEED—Description—High-water Mark.—The term 
“high-water mark,’”’ when applied to a non-tidal river, 
means the highest limit reached by the water when the 
river is unaffected by freshets and contains its nat- 
ural and usual flow.—MORRISON V. FIRST NAT. BANK OF 
SKOWHEGAN, Me., 33 Atl. Rep. 781. 


40. DEED — Easement.—A deed conveying “a road | 


and right of way over and across” land, “to be forever 
appurtenant to” adjoining land ofthe grantee, and 
providing that neither party shall, ‘‘nor shall his suc- 
cessors in interest, grant or give to any other person a 
right of way over said road,” conveys only an ease- 
ment for aright of way, and not a fee-simple title.— 
PETERSON V. MACHADO, Cal., 43 Pac. Rep. 611. 

41. DEED OF INCOMPETENT UNDER GUARDIANSHIP.— 
The deed of an insane person not under guardianship 
is voidable only, but while he is under actual and sub- 
sisting guardianship he is conclusively presumed in- 
competent to make a valid deed concerning his estate, 
though he is in fact sane at the time he attempt to do 
so. If, however, at the time he made the deed, he was 
in fact of sound mind, andthe contract fair, and the 
guardianship had been practically abandoned, the 
deed is valid, though the guardian had not been 
formally discharged by the court.—THORPE Vv. HAN- 
SCOM, Minn., 66 N. W. Rep. 1. 

42. DIVORCE — Desertion — Condonation.—If a wife 
deserts her husband and remains away from him for 
the full period of three consecutive years, and during 
allthat time continuously and unreasonably refuses 
to return, his right to a divorce is complete, and can- 
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not be defeated by proof that on one occasion, withiy 
the three years, he visited his wife, and, for two or 
three nights, occupied the same bed with her.—pgy. 
FORTH V. DANFORTH, Me., 33 Atl. Rep. 781. 

43. DIVORCE—Non-resident Defendant—Cross Bil], 
How. Ann. 8t. § 6231, provides that no divorce shall be 
granted when the cause therefor occurred without the 
State, unless the complainant or defendant have re. 
sided in the State two years immediately precedingthe 
suit: Held that, where the complainant has resided 
in the State the full statutory period, and defendant jg 
a non-resident, the defendant may make her answer q 
cross bill for divorce and alimony.—CLUTTON Vv. Otpr. 
TON, Mich., 66 N. W. Rep. 52. 

44. EJECTMENT—Title to Support.—A person not hay. 
ing the legal title to land and a present right of pos. 
session under it cannot recover possession thereof ip 
ejectment.—RUSSELL V. ALLMOND, Va., 238. E. Rep. 895, 

45. EMINENT DOMAIN—Compensation.—Where three 
blocks are used in connection with an elevator for one 
common.purpose, and as one property, and the eleva. 
tor cannot be operated successfully without the use of 
allof the blocks,two of which are used for storing 
cars, in estimating the damages for the appropriation 
of a portion of one block for the right of way for a rail- 
way it is proper to estimate the damages to the prop. 
erty as a whole, though the blocks are separated by 
streets across which the owner has laid tracks without 
permission of the city.—UNION ELEVATOR CO. V. Kan- 
SAS CITY SUBURBAN BELT Ry. Co., Mo., 33 S. W. Rep. 
926. 

46. EQUITABLE MORTGAGE — Evidence.—It appeared 
that the land in question once belonged to defendant; 
that it was sold to plaintiff under a mortgage fore 
closure sale; that plaintiff agreed that if no redemp- 
tion were made the land might be sold on such terms 
as would reimburse it for all claims—the balance, if 
any, to go to defendant; that defendant abandoned a 
design to redeem, and permitted the premises to go to 
a deed; that defendant remained in possession of the 
land as a tenant; and that written leases were entered 
into by the parties for several successive years: Held, 
that the evidence failed to show an equitable mortgage 
as claimed by defendant.—IOWA STATE SAV. BANK V, 
CooyRopD, Iowa, 66 N. W. Rep. 78. 

47. ESTOPPEL.—Where, in an action to foreclose & 
vendor’s lien on land, defendant pleads an estoppel 
because of the silence of plaintiff’s agent as to the ex 
istence of the lien note when a former purchaser 
bought the land, defendant could not show an estoppel 
arising out of a statement by plaintiff’s agent to an 
other purchaser that the note had been paid.—M¢ 
GREGOR V. SimA, Tex., 33S. W. Rep. 1014. 

48. ESTOPPEL— Insolvent Corporations — Contract.— 
That a creditor of an insolvent corporation did not 
present a claim for breach of contract by the corpora 
tion, against the receivers, by intervention, or other 
wise urge it against them, and did not call the atten 
tion of the reorganization committee to such claim, 
though the creditor did present another claim, which 
was paid, does not estop him to assert such claim 
against the corporation on reorganization, after the 
property has passed out of the hands of the receivers, 
to the corporation, without a sale.—DIAMOND STATS 
IRON CO. v. SAN ANTONIO & A. P. Ry. CO., Tex., 3 5. 
W. Rep. 987. 

49. EVIDENCE—Parol to Add to Writing.— Where &@ 
written memorandum of the leasing of premises, 
signed by the parties, specified only the obligations ot 
the tenants, they muy show by parol that the landlord 
had previously promised to place the premises in good 
repair, and that he represented at the time the memo 
randum was signed that he had done so.—HINsS ¥. 
WILCOX, Tenn., 33S. W. Rep. 914. 

50. EVIDENCE—Proof of Signature.—Papers contail- 
ing defendant’s signatures, but which are not other- 
wise relevant to the case, are not admissible as the 
basis for comparison to prove the genuineness of de- 
rendant’s signature to a note which is not of ancient 
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date. COOK V. FIRST NaT. BANK OF GRANBURY, Tex., 
338. W. Rep. 998. 

51. FRauDs—Statute of Frauds— Discharge of Sure- 
ties. -A promise of Ato indemnify C against loss by 
pecoming responsible for D’s faithful performance of 
hisduty to E is not within the statute of frauds.— 
pwevity & CASUALTY CO. OF NEW YORK V. LAWLOR, 
Minn., 66N. W. Rep. 143. 

§2. FRAUDS — Statute of — Interest in Lands. —An 
agreement by plaintiff to take down a barn on her 
premises, and, after the lumber shall have been drawn 
to defendant's premises, to re-erect it there for a valua- 
pie consideration, is not a contract forthe sale of an 
interest in lands.—SCALES v. WILEY, Vt.,33 Atl. Rep. 
Til. 

53. FRAUDULENT CONVEYANCES— Sufficiency of Con- 
sideration.—Held, in an action brought to set aside, as 
a fraud upon creditors, certain conveyances and 
transfers of real and personal property by a father to 
hissons, that certain findings of fact—in effect, that 
theconveyances and transfers were made in pursu- 
ance of a previously made and valid oral agreement, 
jn good faith, and without any intent to hinder, delay, 
ordefraud the father’s creditors—were supported by 
the evidence, and justified the conclusions of law.— 
LEQVE V. STOPPEL, Minn., 66 N. W. Rep. 124. 

i. FEDERAL CoURTS—State and Federal Courts—Fol- 
lowing State Decisions.—Held, further, that this court 
isnot bound to yield its own opinion to a contrary decis- 
ion of the State court of last resort, rendered, upon the 
same transaction, afterthe argument and before the 
decision of the case before this court; such decision 
appearing to bein plain conflict with the weight of 
authority on the subject, and distinctly inconsistént 
with the previous decisions of the State court, and the 
question presented appearing tothis court not to be 
balanced with doubt, but clearly to require a decision 
contrary to that of the State court.—FoORSYTH V. CITY 
oF HAMMOND, U.S.C. C. of App., 71 Fed. Rep. 443. 

6. FEDERAL OFFENSE—Improper Use of Mails—Ob- 
scene Matters.—The right of the accused to be informed 
of the nature and cause of the accusation with reason- 
able certainty is not infringed by the omission from 
the indictment of indecent and obscene matter, alleged 
not to be proper to be spread upon the record of the 
court, provided the crime charged, however general 
the language used, is yet so described as reasonably to 
inform the accused of the nature of the charge.—ROSEN 
V. UNITED STATES, U.S. 8. C., 168. O. Rep. 434. 

56. HOMESTEAD—Deed Void as to the Wife.—Where a 
husband and wife execute a deed of community prop- 
erty which constitutes their homestead, and such deed 
isvoidas tothe wife because her signature thereto 
was procured by her husband’s fraud, of which the 
grantee had notice, it is, nevertheless, effective as a 
conveyance of the title of the husband after the prop- 
erty ceases to be the wife’s homestead, the wife in the 
Meantime being protected in its full enjoyment.— 
STALLINGS V. HULLUM, Tex., 33S. W. Rep. 1033. 

5ij. HOMESTEAD — Payment of Mortgage. — Where a 
homestead belonging to the wife is mortgaged to se- 
cure a debt of the husband, the proceeds of which had 
gone into his business, and were in no way connected 
with the acquisition or improvement ofthe homestead, 
the payment of such debt out of his own resources 
does not place unsecured creditors in place of the 
Wars v. ANDERSON, Iowa, 66 N. W. Rep. 


58. HUSBAND AND WIFE—Life Insurance Payable.— 
St. § 654, providing that a policy of insurance made 
Payable to any marriéd woman, or to any person in 
trust for her, shall inure to her separate use and that 
of her children, independently of her husband or his 
reditors, or the creditors of the person procuring the 
insurance, is not intended to enlarge the rights of the 
wife or children beyond those secured to them by the 
Contract itself, and does not give children a legal in- 
terest in a policy payable to their mother.—WIRGMAN 
¥. MILLER, Ky., 33S. W. Rep. 937. 





59. INJUNCTION—Effect of Appeal—Supersedeas.—An 
appeal from an injunction ordering the removal of 
trade-signs, and prohibiting the future use of the trade- 
name thereon, stays proceedings as to the mandatory 
portion of the injunction, so that a failure to remove 
such signs could not, pending appeal, be punished as 
contempt.—SCHWARTZ V. SUPERIOR COURT OF CITY AND 
COUNTY OF SAN FRANCISCO, Cal., 43 Pac. Rep. 580. 


60. INSURANCE—Effect of Representations.—A repre- 
sentation by a fire insurance agent that the taking of a 
certain policy will not conflict with the carrying of 
other insurance is a representation, not of a fact, but 
of a conclusion of law, and is not binding on the in- 
surer.—UNION NAT. BANK OF OSHKOSH V. GERMAN INS. 
Co. OF FREEPORT, U.S. C. C. of App., 71 Fed. Rep. 473. 


61. INSURANCE—Forfeiture—W aiver,—After a loss on 
a fire insurance policy, which was subject to forfeiture 
for a breach of a condition therein against incumber- 
ing the property, the defendant, by its adjusters, with- 
out knowledge of such breach, took possession of and 
sold the salvage by virtue of a claim under the policy; 
but after learning, on the next day after the sale of the 
breach, it took no steps at any time to rescind the 
sale, or to provide for the payment of the purchase 
price to the assured, or to do any act to restore to him 
what it took from him under the policy: Held, that it 
thereby waived its right to treat the policy as forfeited. 
—FIRST NaT. BANK OF DEViLS LAKE V. MANCHESTER 
FIRE Assur. Co., Minn., 66 N. W. Rep. 136. 


62. INSURANCE— Misrepresentations. — A representa- 
tion in an application for insurance that no other in- 
surance existed on the property is not to be deemed 
false, in such a sense as to invalidate the insurance 
obtained on such application, merely because a former 
owner ofthe property, after having parted with his 
title, effected other insurance thereon in his own 
favor.— STATE Ins. CO. V. NEW HAMPSHIRE TRUST CoO., 
Neb., 66N. W. Rep. 9. 


63, INSURANCE—Sale of Insured Property.—A sale and 
conveyance of the insured property terminates and 
avoids a policy which contains the following stipula- 
tion: “Ifthe property be sold or transferred, or if 
this policy shall be assigned before a loss, without the 
consent of the company indorsed hereon, then, and in 
every such case, this policy shall be void.”—RICHMOND 
V. PHOENIX ASSUR. CO., Me., 33 Atl. Rep. 786. 

64. INSURANCE — Total Loss—Constitutional Law.— 
Though Sayles’ Civ. St. art. 2971, providing that a fire 
insurance policy shall in case of total loss be a liqui- 
dated claim against the company for the full amount 
thereof, prevents a contract to the contrary, it does 
not impair the obligation of contracts in the case of 
foreign insurance companies which voluntarily do 
business in the State.— PHOENIX INS. CO. V. LEVY, 
Tex., 338. W. Rep. 992. 

65. LANDLORD AND TENANT—Lien on Crops for Rent.— 
A landlord who authorizes the tenant to remove cotton 
raised on the premises, and sell it in open market, 
waives his lien for rent.—GILLIAM V. SMITHER, Tex., 
33S. W. Rep. 984. 

66. LIBEL—Publication.— The sending of a libelous 
letter through the mail, which, on receipt by the party 
libeled, is shown to third persons, is not a publication. 
—SYLVIS V. MILLER, Tenn., 338. W. Rep. 921. 

67. LIMITATION OF ACTIONS—Judgments,—An action 
on a judgment is not an action on a contract (Code, 
1880, § 2688), and therefore the bar of the statute of lim- 
itations is not removed by a promise or acknowledg- 
ment of liability.—-BERKSON Vv. Cox, Miss.,18 South. 
Rep. 934. 

68. LIMITATIONS — Damages to Abutting Property 
Owner.—Limitations did not begin to run to an action 
to recover damages for the construction of an ap- 
proach to an embankment leading to a railway cross- 
ing, which approach extended to and abutted on 
plaintiff's premises, from the time the embankment 
was made, though the approach may have been a part 
of its plan; a right of action accruing to plaintiff only 
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from the construction of the part abutting on his prop- 
erty.—KELLEHER V. CHICAGO, ST. P. & K. C. Ry. Co., 
Iowa, 66 N. W. Rep. 94. 

69. LIMITATIONS—Married Women.—The statute of 
limitations against action for recovery of land, the 
separate property of a feme covert, does not run during 
coverture.—MCKNEELEY V. TERRY, Ark., 33S. W. Rep. 
953. 

70. LIMITATIONS—When Begins to Run.—Where ove 
is employed for an indefinite period at a specified sum 
per month, and continues in the service of his em- 
ployer for a number of years without interruption, re- 
ceiving partial payments during the time, the contract 
of employment will be treated as continuous, and lim- 
itations wiil not begin to run until the service ends.— 
AH HOw V. FURTH, Washb., 43 Pac. Rep. 639. 

71. MANDAMUS TO CANVASSING BOARD—Election.— 
Where a canvassing board improperly performs its 
duty, mandamus will lie to compel it to recanvass the 
votes.—STEELE Vv. MEADE, Ky., 338. W. Rep. 944. 

72. MANDAMUS—When Lies.—2 Hill’s Ann. Code, § 736, 
provides that the writ of mandamus shall not issue in 
any case where there is any other plain and adequate 
remedy at law. 1 Hill’s Ann. Code, § 776, par. 9, pro- 
vides for an appeal within thirty days, to the superin- 
tendent of public instruction, from the decision of the 
county board of examiners refusing to issue a teacher’s 
certificate: Held, that mandamus would not lie to com- 
pel the board to issue such certificate.—STATE V. HITT, 
Wash., 43 Pac. Rep. 638. 

73. MARRIED WoMAN—Deed—Construction.—A deed to 
a married woman, to her “only use and behoof,” cre- 
ated in heran equitable separate estate.—MILLER V. 
MILLER’S ADMR., Va., 23 S. E. Rep. 891. 

74. MARRIED WoOMAN—Separate Estate.—A married 
woman, having power to deal with her separate estate, 
has also power to create debts to be paid out of it.— 
PRICE V. PLANTERS’ NAT. BANK, Va., 238. E. Rep. 887. 


75. MECHANICS’ LigENS—Contractor’s Bond.—The sure- 
ties on a bond to secure the performance of contract 
for the erection of a building for a county, which pro- 
vided that the contractor should obtain a certificate to 
the effect that no mechanics’ liens or other claims are 
chargeable to the county, are not liable for claims 
against the contractor for materials furnished for 
which the material-men have no claim or lien agaipst 
the county.—HUNT V. KING, Iowa, 66 N. W. Rep. 71. 

76. MECHANIC’S LIEN—Non-completion of Contract.— 
Failure of contractors to complete a building accorda- 
ing to contract will not prevent a lien from attaching 
in their favor for so much of the work as was actually 
performed according to the contract, where such fail- 
ure to complete was due to an act of the owner.—JUS- 
TICE V. ELWERT, Oreg., 43 Pac. Rep. 649. 

77. MINING PARTNERSHIP—What Constitutes.—A con- 
tract providing that the ene party should have a cer- 
tain undivided interest in all ores extracted from cer- 
tain mines, and should bear a proportionate share of 
the expense of extracting the same,the other parties 
to have remaining interest in the ore, and to bear the 
balance of the expense, and also that the first party 
should furnish a mill for concentrating the ore, the ex- 
pense of concentrating and rental of the mill to be 
divided among the parties, renders them partners in 
the extraction of the ore.—ASHENFELTER V. WILLIAM~, 
Colo., 43 Pac. Rep. 664. 

78. MORTGAGE—Appointment of Receiver.—in an ac- 
tion to foreclose a mortgage, the insolvency of the 
mortgagor, the inadequacy of the security, and the 
failure to apply the rents of the mortgaged premises in 
keeping up the security, by paying delinquent taxes 
and interest past due on the prior mortgage, is a suffi- 
cient ground for the appointment of a receiver pendente 
lite to collect the rents and so apply them.—FARMERS’ 
NaT. BANK OF OWATONNA V. BACKOUS, Minn., 66N. W. 
Rep. 5. 

79. MORTGAGE—Lien— Record as Notice.—The con- 
structive notice imported by the record of an instru- 





ment is strictly \imited to that which is set forth on its 
face; and if, in a deed or mortgage as recorded, the 
particular land in controversy is not so described as to 
identify it with reasonable certainty, the record is not 
notice to subsequent bona fide purchasers or judgment 
creditors.—BANK OF ADA V. GULLIKSON, Minn., 66y, 
W. Rep. 131. 

80. MORTGAGE — Redemption.—Mortgage was fore. 
closed, decree of sale awarded, and land sold by virtue 
thereof, certificate of sale issued to purchaser, Pop. 
chaser, on expiration of time allowed for redemption, 
demands a deed. Sheriff refuses to execute deed on 
the ground that the legislature has extended the time 
for redemption: Held,thatthe act of the legislature 
extending time of redemption does not affect sales 
under foreclosure of mortgages, where the same were 
executed and recorded prior to the passage of the act. 
—WILDER V. CAMPBELL, Idaho, 43 Pac. Rep. 677, 

81. MORTGAGES—Payment.—The purchaser of land 
subject to a mortgage, the payment of which his 
grantor had assumed, cannot, on purchase of the mort. 
gage and note secured thereby, after maturity, to pro. 
tect his equity, either by himself or through his ag. 
signee, compel the mortgagor to answer back asan 
obligor on the mortgage, as such purchase, as against 
the mortgagor, is a payment of the mortgage.—Norta. 
WESTERN NAT. BANK V. SLOAN, Iowa, 66 N. W. Rep. 91. 

82. MUNICIPAL CORPORATIONS—Defective Streets,— 
Where a city assumes control and care of a walk, that 
the fee of the soil over which the walk is constructed 
is in another will not prevent the city from being liable 
for personal injuries caused by a defect in the walk 
W§LL V. VILLAGE OF MENDON, Mich., 66 N. W. Rep. 8, 

83. MUNICIPAL CORPORATION — Eminent Domain — 
Right to Take Depot Grounds.—Under Code, § 1270, au- 
thorizing cities and incorporated towns to take private 
property for streets, a town may extend a street across 
the depot grounds of a railway company, where such 
taking, though it interferes with, does not deprive the 
railroad company of, the right to operate its road.— 
CHICAGO, M. & ST. P. Ry. CO. V. STARK WEATHER, Iowa, 
66 N. W. Rep. 87. 

84. MUNICIPAL CORPORATIONS—Salary of Policeman,— 
A city ordinance provided for the appointment of 
officers in the police department, and fixed their 
salaries. Afterwards, by an amendment of the city 
charter, control of the police department was trans 
ferred to a board of police commissioners, but the 
power to fix salaries still remained in the city council: 
Held, that the provisions of the ordinance as to sala 
ries remained in force andapplied to officers appointed 
by the police commissioners.—RUELL V. CITY OF AL 
PENA, Mich.,66N. W. Rep. 49. 

85. MUNICIPAL CORPORATION—Surface Water—Dam- 
age Caused by Paving.—Surface water which, before’ 
street was paved, was absorbed by it after the paving 
thereof, without any cesspools or other means t 
allow it to escape, flowed to the part of the street 
where the grade was lowest, and collecting over 
flowed the sidewalks and flooded a basement: Held, 
that the city was liable for the damage.—STANFORD ¥. 
CITY AND COUNTY OF SAN FRANCISCO, Cal., 43 Pac. Rep. 
605. 

86. NATIONAL BANKS—Dissolution—Appointment of 
Receiver.—The appointment of a receiver for anit 
solvent national bank, under Act Congress June a, 
1876, §1, which authorizes the comptroller to appoint 
a receiver to close up the association and enforce the 
personal liability of its stockholders, does not dis- 
solve the corporation so as to prevent the recovery of 
a judgment against it on a valid claim.—CHEMICAL 
Nat. BANK OF CHICAGO V. HARTFORD DEPOSIT 00.,U: 
8.8. C., 16S. C. Rep. 439. 

87. NEGLIGENCE—Electric Companies—Injuries from 
Wires.—In an action against a telegraph company 
electric street car company for death by a shock from 
a current conducted from the railroad’s feed wite 
through a wild wire hanging from the telegraph com- 
pany’s poles, where there is evidence that the wild 
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wire had been hanging across the feed wire for at least 
two weeks, rubbing against the insulation, that such 
rubbing would render the insulation defective, and no 
evidence of any way by which the wild wire could be 
ebarged other than by the feed wire, it is proper to re- 
fase to instruct, at request of either defendant, that no 
evidence has been produced to show that the death 
was caused by its negligence.—WESTERN UNION TEL. 
0o. OF BALTIMORE CITY vV. STATE, Md., 33 Atl. Rep. 
163. 

88. NEGLIGENCE — Fast Driving — Violation of City 
Ordinance.—In an action for injuries due to fast driv- 
ing, a city ordinance prohibiting fast driving is ad- 
missible to show negligence.—JOHNSON v. THOMAS, 
Cal., 43 Pac. Rep. 578. 

99. NEGLIGENCE — Independent Contractor. — The 
owner of an old building, which had become danger- 
ous by reason of decay, engaged an independent con- 
tractorto tear itdown. The work was dangerous, and 
the contractor was incompetent personally to super- 
intend the same, all of which the owner knew when 
heletthe contract. By reason of the contractor’s in- 
competency, his servant was injured while employed 
in the work: Held, the owner is not liable to the 
servant.—SCHIP V. PABST BREWING Co., Minn., 66N. 
W. Rep. 3. 

$0. NEGOTIABLE INSTRUMENT—Note—Contribution.— 
An obligor in a note who pays asum, in excess of his 
prorata share, to the obligee, in corsideration of his 
fuil discharge, is entitled to contribution from each of 
his co-obligors, of their pro rata share of the excess so 
paid. MERCHANTS’ NAT. BANK V, MCANULTY, Tex., 33 
8. W. Rep. 963. 

91, NEGOTIABLE INSTRUMENT — Validity of Note—LI- 
legaljConsideration.—A note given in part in considera- 
tion of an agreement to refrain from bidding at a pub- 
lic sale of goods by a statutory assignee is invalid, ex- 
ceptinthe hands of an innocent purchaser.—ATLAS 
Nat. BANK V. HowM, U.S.C. C. of App., 71 Fed. Rep. 
489. 

9. NEGOTIABLE INSTRUMENTS—Liability of Surety.— 
Where the principal maker of a note, payable toa 
person named or bearer, delivers it to another than 
the payee, it is void as to the surety.—BATTLE V. CUSH- 
MAN, Tex., 335. W. Rep. 10387. 


%. NEw TRIAL—Power of Equity to Grant.—Where 
there has been a trial and judgment at law, and the 
right of appeal has been cut off by the death of the 
presiding judge before signing the bill of exceptions, 
ifsuch judgment be unjust and oppressive a court of 
equity has power to grant relief against it by awarding 
the judgment defendant a new trial.—KANSsAS & A. V. 
Ry. Co. v. FITZHUGH, Ark., 33S. W. Rep. 960. 


4. PARTITION—Sale—Non-compliance with Bid.—An 
order in a partition suit that the property be resold, at 
the risk of the purchaser at the first sale who refused 
to comply with his bid, is binding on him, it being re- 
cited that he had notice and was represented by coun- 
sel. If such recital were untrue, he should have moved 
tovacate or modify the order, and, on refusal of his 
motion, have apppealed._HAMMOND, JR., V. CAILLEAND, 
Cal., 43 Pac. Rep. 607. 

%. PLEDGE—Conversion.—Where the pledgee sells 
the absolute property in the pledge to a bona fide pur- 
chaser, the purchaser is entitled to retain the pledge 
until the pledgor discharges the debt for which it was 
Pledged.— WILLIAMS V. ASHE, Cal., 43 Pac. Rep. 595. 


%. POWER OF ATTORNEY—Principal and Agent.—A 
Power of attorney to act for the principal in all mat- 
ters pertaining to the appointment ofa receiver fora 
corporation, “and in all other matters connected with 
the affairs of said company in which I have an interest 
& stockholder,” does not authorize the attorney to 
sign his principal’s name as surety on a bond to re- 
lease the corporate property from attachment in a 
Suit not commenced or contemplated at the time the 
Power is given.—SMYTH V. LyNCH, Colo., 43 Pac. Rep. 





97. PRINCIPAL AND AGENT — Ratification of Agent’s 
Contract.—Plaintiff wrote defendant that he had a 
contract for the sale of fruit, signed in defendant’s 
name, ‘‘By W, Agent,” and wanted to know if W was 
in fact defendant’s agent, and if the contract was cor- 
rect. Defendant’s manager replied that W had bought 
some apricots “on our advice, but we are not aware he 
bought them in our name. We will handle them, how- 
ever, and think there is no question on the money 
part of the transaction,” adding that the writer would 
be in plaintiff's neighborhood shortly, and would ar- 
range the matter. Afew days later, and before plaint- 
iff shipped the fruit to defendant, the manager visited 
plaintiff’s locality, but made no effort to see him: 
Held, that defendant was estopped from repudiating 
the contract.—Porr v. J. K. ARMSBY Co., Cal., 43 Pac. 
Rep. 589. 


98. PUBLIC LanD—Homestead—Bona Fide Purchaser. 
—Where land so apparently divested of its homestead 
qualities is sold for a debt contracted prior to the is- 
suance of the patent to the creditor who purchased in 
good faith, that the conveyance by the patentee was 
with intent to defraud his creditors subsequent to the 
issuance of the patent does not, as to the patentee or 
his grantees, affect such purchaser’s title.—DE LANY V. 
KNAPP, Cal., 43 Pac. Rep. 598. 


99. RAILROAD COMPANY—Right to Appropriate Rail- 
road Property.—Under Code Civ. Proc. § 1240, provid- 
ing that property appropriated fora public use shall 
not be taken unless fora more necessary public use 
than that to which it has already been appropriated, 
plaintiff railroad company. had the right to appropri- 
ate part of a street which was purchased by defendant 
railroad company, subject to the right of the public 
for highway purposes, and on which it had laid its 
tracks; such appropriation being necessary for the 
constuction of plaintiff’s road, but not materially cur- 
tailing defendant’s right to operate its road.—SOUTH- 
ERN Pac. R. Co. Vv. SOUTHERN CAL. Ry. Co., Cal., 48 
Pac. Rep. 602. 


100. RAILROAD COMPANIES—Condemnation — Service 
of Notice.—Under 3 How. Ann. St. § 3332, relating to 
service of notice in condemnation proceedings on a 
non-resident landowner, and providing that, if he has 
an agent within the State, service may be made on 
such agent, or upon him personally, out of or within 
the State, the notice may be served on him personally 
without the State, though he has an agent within the 
State.—SaGinaw, T. & H. R. Co. Vv. BORDNER, Mich., 66 
N. W. Rep. 62. 


101. RAILROAD COMPANIES—Deed for Pumping Sta- 
tion.—Where a deed conveys to a railroad company 
land on which to erect pumping stations temporarily 
until it can establish permanent ones, in consideration 
that the company fills a tank for the grantor once a 
week, and provides that the land and privilege shall 
revert on defauit of the company to fill the tank, pump 
houses and machinery erected thereon are movable 
fixtures, which, on forfeiture of the land, belong to and 
may be removed by the company.—GuFF, 0. &8. F. 
Ry. Co. v. DUNMAN, Tex., 338. W. Rep. 1024. 


102. RAILROAD COMPANIES —Injury to Persons on 
Track.—Where from 50 to 100 people, daily, for four or 
five years, use a railway track for foot travel, with the 
acquiescence of the railroad company, such acquies- 
cence creates aright, which imposes on the company 
a duty of ordinary diligence to avoid injury to persons 
so using the track.—ROTH v. UNION DEPOT Co., Wash., 
43 Pac. Rep. 641. 

103. RECEIVERS—Appointment by Stipulation.—Code, 
§ 2903, providing for the appointment of a receiver, un- 
der certain conditions, in foreclosure actions, during 
the pendency of the action, does not prevent the ap- 
pointment of a receiver under stipulation of the par- 
ties during the period for redemption.—HUBBELL V. 
AVENUE Inv. Co., Iowa, 66 N. W. Rep. 85. 

104. RECEIVERS—For Property of Debtor.—A court of : 
equity will not appoint a receiver for the property of a 
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debtor on the application of general creditors whose 
claims have not been reduced to judgment, and who 
have obtained no lien on such property.—CAHN V. 
JOHNSON, Tex., 33S. W. Rep. 1000. 

105. RECEIVERS — Interference with Possession.—A 
court of equity may enter a rule requiring one to show 
cause why he should not surrender to a receiver ap- 
pointed by it certain real estate, and may on the hear- 
ing determine and enforce the rights of the receiver 
against the party accused of interference with his pos- 
session or management, unless the answer should set 
up some right or title of which a trial by jury is 
claimed.—SULLIVAN Vv. COLBY, U. S. C. C. of App., 71 
Fed. Rep. 460. 

106. REFERENCE—Action on Contract.—Where a com- 
plaint for conversion does not allege jit Ito [have been 
wrongful or unlawful, the action is on contract, and 
therefore referable.—CASGRAIN V. HAMILTON, Wis., 66 
N. W. Rep. 118. 

107. SALE — Delivery.—Where payment for property 
offered at public sale was to be made by approved 
paper, and it was some days thereafter before a bidder 
and the seller agreed as to an acceptable note, at 
which time the property was turned over to the buyer, 
delivery and payment were concurrent acts, and the 
property remained the /seller’s until actually surren- 
dered.—CHALMERS V. MCAULEY, Vt., 33 Atl. Rep. 767. 

108. SALES — Buying through Broker.—One buying 
through his broker, who examines, accepts, and agrees 
to the price to be paid fer goods, is estopped, in an ac- 
tion for the price by the shipper, from claiming that 
the quality was not what he bargained for.—KILLOUGH 
v. CLEVELAND, Tex., 33S. W. Rep. 1040. 

109. SLANDER—Complaint.—A complaint for slander 
which fails to allege the particular defamatory words 
spoken is insufticient.—SCHUBERT V. RICHTER, Wis., 66 
N. W. Rep. 107. 

110. SPECIFIC PERFORMANCE — Contract — Statute of 
Frauds.—Plaintiff and the owner of certain ‘real estate 
went together to a lawyer and had a contract prepared 
forthe sale of itto plaintiff, but such contract was 
never signed by either party. Nearly a year after- 
wards the owner of the land died, making a will shortly 
before in which he expressed the desire that the land 
should be sold to the plaintiff, ‘‘according to an under. 
standing between us:” Held, that the will did not refer 
to the unsigned agreement with such certainty as 
would authorize their being read togetherto makea 
contract, within the statute of frauds, which would be 
specifically enforced.—DARLING V. CUMMING, Va., 23 
8. E. Rep. 880. 

111. SraTUTES—Repeal.—One act will not be construed 
as repealing by implication another act passed at the 
Same session, unless they are irreconcilably repug- 
nant.—CONGDON Vv. BUTTE CONSOLIDATED Ry. Co., 
Mont., 43 Pac. Rep. 629. 

112. TAX DEED—Cloud on Title — Pleading.—Where 
the statute makes atax deed prima facie evidence of 
title, in an action to remove acloud created by a tax 
deed an allegation inthe complaint that the tax deed 
is regular on its face sufficiently shows its apparent 
validity.—DaY V. SCHNIDER, Oreg., 43 Pac. Rep. 650. 


113. TAXATION—Merchant’s Privilege Tax—Contract. 
—Code, §§ 3390, 3401, impose an annual privilege tax on 
merchants, and provide that ‘‘all contracts made with 
any person who shall violate the provisions of this 
chapter in reference to the business carried on in dis- 
regard thereof, shall be null and void so far only as 
any person shall base any claim onthem:” Held, that 
a policy of insurance on the stock of goods of a mer- 
chant is a contract with reference to his business, 
within such statute.—AMERICAN FIRE INS. CO. V. FIRST 
NAT. BANK OF VICKSBURG, Miss., 18 South. Rep. 931. 

114. TELEGRAPH COMPANY — Negligence—Damages.— 
Negligence of one, before sending atelegram, in de- 
laying the taking of steps to provide water for his cat- 
tle, will not prevent recovery of the telegraph company 
for losses by its negligent delay in delivering the tele- 








gram, tothe extent that such delay prevented hip 
from saving losses to the cattle by obtaining water fo, 
them.—MITCHELL V. WESTERN UNION TEL. CoO., Tex, 
33S. W. Rep. 1016. ; 

115. TRIAL — Charge on Weight of Evidence.—Ap ip. 
struction that asa general rule the statements of, 
witness as to verbal admissions of a party should be 
received with caution, as that kind of evidence ig gyp. 
ject to much imperfection and mistake, is erroneous, 
as a comment on the weight of evidence.—KNOw gg y, 
NIXON, Mont., 43 Pac. Rep. 628. 

116. VENDOR AND PURCHASER—A(dverse Possession.— 
Where aparty, by his title bond, covenants to sell, 
tract ofjand with general warranty, describing it as 
containing a certain number of acres, and the-vendee 
executes to him his bonds for the purchase money, one 
of which is assigned to a third party, and itis subse 
quently ascertained that there is a material deficiency 
in the quantity of the land, and it further appears that 
the vendor is insolvent, a court of equity will not re 
quire such vendee to complete his purchase by paying 
his said single bill, and to rely upon the hazard ofre 
covering the money so paid from his insolvent vendor, 
—HEAVNER V. MORGAN, W. Va., 23 S. E. Rep. 874. 


117. VENDOR AND PURCHASER — Contract of Sale.- 
Where a vendor waives the forfeiture of a contract of 
sale by extending the time of payment to the pur. 
chaser after maturity, such action does not vest title 
tothe property in the purchaser, nor authorizea de 
cree of specific performance, requiring its conveyance 
to him without payment being first made in full. The 
contract remains executory and binding on both par 
ties.— HERMAN V. GIESEKE, Tex., 33S. W. Rep. 1006. 


118. WATERS—Fishways—Duty to Maintain.—Persons 
erecting and maintaining dams for milling purposes, 
inthe streams of this State, doso with the implied 
obligation to maintain adequate fishways for the pas 
sage of fish from the lower to the higher level of such 
streams and their tributaries.—WEST POINT WATER 
POWER & LAND IMP. Co. Vv. STATE, Neb., 66 N. W. Rep. 
6. 

119. WILLS—Construction—Estate Conveyed.—Under 
a will providing that “I will and bequeath to my wile 
my brick store building and the proceeds arising there 
from, and allthe loose property, at her death it goes 
to her daughter, A,” the wife takes only a life estate in 
the house.—RICE Vv. MOYER, Iowa, 66 N. W. Rep. 94. 


120. WILLS — Construction — Limitation of Title.—A 
will, after dividing certain of the testator’s real estate 
and other property between his children, specifically, 
provided that the residue of his estate, at the end ofa 
year, should be equally divided between his children, 
and that “ifeither should die before the division, or 
without an heir, the estate of such an one to be equally 
divided amongst all my living children above mem 
tioned:” Held, that the latter clause applied only # 
the residuary portion of the estate, and that under the 
former provisions, making specific devises and be 
quests, the children took a fee-simple estate inthe 
realty devised, and an absolute title to the personalty 
bequeathed, at once on the death of the testator.— 
GASKINS V. HUNTON, Va., 23S. E. Rep. 885. 

121. WILLS — Testamentary Capacity.—One under 
guardiansbip for insanity is, prima facie, incapable of 
making a will.—IN RE FENTON’s WILL, Iowa, 66N. W- 
Rep. 99. 

122. WITNESS — Facts Equally within Decedent's 
Knowledge.—In an action by an administrator on@ 
note, plaintiff having introduced testimony that it was 
signed by defendant, in the presence of intestate, at @ 
certain time and place, defendant, in support of his 
plea that he did not execute it, may testify that he 
never signed it, and that at the time mentioned he Wa 
at another place; this not being within the rule pre 
hibiting a party from testifying to transactions with 
decedents, the facts testified to not being equally 
within the knowledge of deceased.—PILLARD V. Duy, 
Mich., 66 N. W. Rep. 45. 
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